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A ?RorosAL was ſome time ago made to the 
Society of Clerks to the Signet, for che inſti- 
tution of a Courſe of Lectures on Convey- 
ancing; and it was the requeſt of the So- 
ciety, that a plan of the Courſe, and a ſpe- 
cimen of the Lectures, ſhould be laid before 
them. 


The plan, or rather the ſketch of a plan, 
was laid before the Society; and, that ſome 
idea may be formed of the manner in which 
I mean to fill up the general outline, I now 
preſume (while my Lectures have ſcarcely 
taken their due form or arrangement) to lay 


— 


before them the following diſcourſes. 
N 
qa 2 


* 
The ſubject which I have choſen, does uot 


admit of much ornament, nor of deep invel- 


tigation ; but it has this advantage at leaſt, 
that, while it is in ſome degree mfulated, it 
is alſo of much practical importance. A 
knowledge. of it 1s neceſlary for every man 
of buſineſs, and muſt be uſeful alſo to thoſe 
who chooſe to execute their own deeds with- 
out profeſſional aſſiſtance, or who have occa- 
ſion, in a foreign country, to ſuperintend the 
execution of deeds intended to receive effect 
in Scotland. It is, beſides, a ſubject which 
has of late attracted much attention, and been 
canvaſſed with peculiar care by our judges; 
and many important deciſions have been 
pronounced upon it, which muſt materially 


affect the practice of the country. 


I hope, then, to eſcape the imputation of 
obtruding theſe ſheets on the public: and 
although I dare not flatter myſelf, that they 
can deſerve approbation, may I not hope, 
that they will be received with lenity ? Had 


T entertained any higher opinion of this per- 


E#-3 
formance, I ſhould have inſcribed it to one 
whom I ſhall ever venerate, as the firſt lawyer 
of this country---whole abilities mult ever 
impreſs my mind with the higheſt reſpect 
whoſe condeſcenſion, in reviſing the plan 
of the Courſe, and whoſe goodneis in ap- 
proving of it, have laid me under obligations 


which I ſhall ever feel and acknowledge. 
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LECTURE 1. 


F- HERE are two objects to be attained by the 

written Conveyance ; the one is the power of 
expreſſing the will of the party; the other is the 
means of proving the authenticity of the deed. Itis 
in the accompliſhment of theſe objects that the ex- 
cellency of Conveyancing conſiſts: indeed, without 
the one, the other is of little moment; for of what im- 
portance could it be, that we were able, in the moſt 
complicated tranſactions, to fix with the utmoſt pre- 
ciſion the intentions of parties, and to preſerve theſe 
for ages, if we had no means of proving that the 
deed were truly the deed of the granter; and, 
on the other hand, what advantages ſhould we de- 
rive from ſuch proof, without at the ſame time being 


able to expreſs and preſerve the will of the party. 
' | 


Theſe objects are inſeparable ; and if we are to 
give any importance to the introduction of written 
deeds into Conveyancing, we mult yield an equal 
place to thoſe regulations by which the authenticity 
of the deed 1s ſecured, It is well that a law of 
ſo much importance, on which the rights of pro- 
perty, and the peace and comfort of individuals, 
muſt ſo greatly depend, partakes but little of the 
eluſory nature of parole evidence; that from its con- 

A 
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nection with poſitive inſtitution, it is clear, preciſe, 
and ſimple in its rules. 


When we enquire in whar way the truth of a deed 
can be eſtabliſhed, we find that it muſt be either by 
the teſtimony of witneſſes, by the evidence of ſeals, 
by the evidence of hand-writing, or by a combination 
of theſe. The evidence of ſeals is, in the preſent ſtate 
of the arts, hardly a ſecurity, and therefore is ne- 
glected by our law: the teſtimony of witneſſes, though 
no doubt fallible, does {till afford, amidſt the difficulties 
and dangers with which perjury is ſurrounded, a 
great degree of ſecurity, and 1s that kind of evidence 
upon which the lives and fortunes of men mult, in 
many ſituations, neceſſarily depend': the evidence of 
hand-writing reſts upon that wonderful peculiarity in 
our ſyſtem, which, amidſt the cloſeſt reſemblance, 
produces a variety almoſt infinite. 


It is by combinations of theſe kinds of evidence in 
different degrees, that the laws upon this ſubject 
have in different nations been diſtinguiſned. In 
one country, or at one period, we find implicit 
faith given to parole proof, and the deeds of 
parties explained and atteſted in public courts and 
in the aſſemblies of the people; while at another 
period, we fee the hand-writing of the parties, of 
witneſſes, and of public officers, accumulated one 
upon another 1n ſecurity of the deed. In our own 
law, there is a proper union of parole and written 
evidence : The atteſtation of the deed is proved by 
the hand-writing of three people at leaſt ; and as a 


LECTURE I. | | 8 


ſecurity againſt any impoſition to which this proof 
might be liable, we have the evidence of the in- 
ſtrumentary witneſſes, and of the writer of the deed, 
with the other means of detection which the circum- 
ſtances of time and place afford. | 


But whatever excellency we may conceive our own 
deeds to poſleſs, it is by a view of the various requi- 
ſites, which, in ſtates of ſociety exceedingly different, 
and in nations totally diſſimilar, have been appointed, 
that we are to acquire enlarged, and at the ſame time 
accurate notions of this matter ; it is by weighing 
theſe that we are to eſtimate our own law; to learn 
its true bent and principle, and to diſcover the rules 
which in practice we ought to follow. 


In laying before you a ſhort and general ſketch 
of ſuch a hiſtory, I ſhall follow the law of evi- 
dence in Roman Conveyancing, until writing was. 
almoſt loſt ; and trace the. revival of that art, and 
the rules to which it gave riſe, until we are able 
to connect the laws of the other nations of Europe 
with our own. We ſhall find in our progrels, that 
the teſtimony of witneſſes, the evidence of hand- 
writing, the authority of Courts, the authenticity 
of ſeals, and the ſecurity of notorial inſtruments, 
have all been reſorted to, at one period or another, 
as the means of proving the conſent of the grant- 
er; and although we may be forced to acknow- 
ledge, that a greater degree of ſecurity exiſts in 
ſome of theſe regulations than our own law admits 
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of, we ſhall find that they are incumbered with 
unwieldy forms, and that the publication on which 
principally their ſecurity depended, muſt have unfitted 
them for many of the tranſactions of buſineſs ; while 
we ſhall learn with ſatisfaction, that our own law 


joins to a ſufficient degree of ſecurity, a facility and 


eaſe in the execution of our deeds, admirably fitted 
for the purpoſes of a rich and commercial people. 


We have ſeen in the hiſtory of Roman Con- 
veyancing, that at one period, that- people truſt- 
ed entirely to parole- proof for the. evidence of 
their tranſactions; and even when writing had 
been introduced, ſtill the authenticity of the deed 
was made to depend on the evidence of vitneſſes. 
But they came afterwards to require, not only the 
ſubſcriptions of parties and of witneſſes, but even a 
written atteſtation from each; a device which 


added infinitely to this kind of teſtimony, joining 
to the clearneſs of written evidence, an impreſſion 


almoſt equal to the oath of the party. 


The donation of a monument made by Statia 
Irene, A. D. 252, which I took notice of in the 
hiſtory of Roman Conveyancing, concludes thus.: 
„ Actum pridie kalend. Auguſtas Imperantibus 


% dominis noſtris Gallo Auguſto iterum et Volu- 


e ſiano Auguſto Conſulibus.” The party ſub- 
fcribes thus: liſdem Conſulibus, eadem die, Statia 


% Irene jus liberorum habens donationi monu- 


* ment1 ſupra ſcripti, ſicut ſupra ſcriptum eſt, con- 
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LECTURE 1. 5 


« ſenfi, ſubſcripſi, et adſignavi.” This holograph 
docquet is the ſubſcription of the party. 


We have many other deeds preſerved to us with 
ſuch holograph docquets by the parties, and alſo by 
four or five witneſſes. I ſhall give you an ex- 
ample of this, where the granter was unable to 
write; it is a donation by a lady to the church of 
Ravenna in Italy, dated in 491. The granter's 
ignorance of writing is thus declared in the body 
of the deed : © Quam donationis meæ paginam, omni 
„vi, metu & circumſpectione ceſſante, Bono tabel- 
* lione hujus civitatis Ravennatis, rogatorio meo, 
reſcribendum dictavi; in qua, ſubter propria manu, 
*« pro ignorantia literarum, dignum venerabilem 
fſanctæ crucis feci, & teſtibus a me rogatis ob- 
„ tuli ſubſcribendum.” The granter then makes 
a croſs, which the notary certifies, by writing 
above it, Signum Donatricis.” Then each of 
the witneſſes adds a docquet holograph, in which 
they ſtate, that being called as witneſſes, they had 
heard the deed read to the granter, heard her ac- 
knowledge it to be her deed, and ſaw her ſign it with 
the ſign of the croſs. Theſe doquets were ſigned 
as well as written by the witneſles. 


We have an example of another method of 
ſupplying the granter's ignorance of the art of 
writing ; the makes a crols as in the former caſe, 
which the notary certifies to be © ſignum + Mariæ 
ſupra-fatz donatricis;” and in addition to this, 
the lady obtains the afiſtance of a friend who 
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ſubſcribes for her, which he does in this form- 
Flavius Caſtorius v. c. (vir conſularis) huic 
e donationi, rogante Maria ſupra lata, ipſa pre- 
« ſente, ad ſignum ejus pro ea ſubſcripſi.” 


It is thus that the parties themſelves ſubſcribed, 
by declaring ſhortly, in a holograph docquet, the na- 
ture of the deed, and their aſſent to it; or if they 
were ignorant of writing, by putting down the 
mark of the croſs, the _ notary certifying whoſe 
mark it was ; or in addition to this, employing a 
confidential perſon to ſign for them, who declared 
the authority under which he acted. 


The nature of the ſubſcriptions of the witneſles, 
will beſt appear from the atteſtations of ſuch deeds 
as thoſe we have been conſidering ; they generally 
run thus: * Armatus, V. D. Scolar huic cartulæ 
6 donationis portionis in integro fundi ſupra ſcripti 
« Buloniani, cum omnibus ad ſe generaliter pertinen- 
* tibus, ſicut ſuperius legitur, fact. in reverentiſſima 
ce eccleſia Ravenna ſupra ſcripta, Siſevirra honorabili 
«* foemina donatrice, quiz me preſente ſignum ſanctæ 
1 crucis fecit, et coram nobis ei relicta eſt; rogatus ab 
« eadem ad ſignum ejus roborandum, pro ea teſtis et 
4 Chirographarius ſubſcripſi, et de conſervandis omni- 
bus ſupra ſcriptis, ad evangelia corporaliter præbuit 
ſacramenta, et hanc donationem a ſupra ſcripta Siſe- 
« virra palam Bo, viro venerabili, diacano et vicedo- 
% mino, traditam vidi.“ There were other five wit- 
neſſes to this deed, who each added a docquet, ſuch 
as the one I have juſt laid before you. | 


LECTURE I. ; 


In this manner did the parties give by the doc- 
quets which they ſubjoined, a clear proof of their 
knowledge of the contents ofthe deed ; and this is cor- 
roborated by the evidence of the witnelles who at- 
teſt the reading, the ſigning, and the delivery of the 


deed. There was in this laſt mentioned deed, which 


was granted in favour of the church, the additional 
circumſtance of the oath of the granter, and we mull 
admit, that a deed thus authenticated affords very 
little opportunity either for forgery or fraud. Bur 
beſides theſe precautions, there was the additional 
one ariſing from the nature of the deed, which was 
notorial, and made in the form of an inſtrument. 
That this was no inconſiderable part of the ſecurity 
of a deed, you will at once acknowledge, when I 
remind you, that the notaries, whoſe buſineſs it was 
to make out ſuch deeds in evidence of obligations 
or oconveyances, were men of great reſpeQabili- 


ty and credit; they were admitted to their office 


with much caution, after undergoing very ſtri& 
examinations on their ſkill, and very rigid inquiries 
into their characters and morals ; they were conſi- 
dered leſs as men of buſineſs, than as judges in mat- 


ters of voluntary juriſdiction ; they fat in their places 


in the market-place; received the contracts of the 
people who reſorted thither, reduced them to form, 
kept evidence of them in their books or protocols, 
and made the partics e:zecute the deed with all theſe 
formalities in their own preſence. Their inſtruments 
ran in theſe terms: © Imperante domino noſtro 
Juſtino Perpetuo Auguſto, anno ſeptimo, et poſt 
* confulatum cjus ſecundum anno quarto ſub die 
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tertia nonarum Juniarum Indictione quarto, Romæ, 
« ſcripſi ego Joannes tabellio rogatus et petitus a 
domino viro honorando, &c. ipſo preſente iſtante 
* mihique dictante, et conſentiente et ſubſcribente, 
* (or, ſubter manu ſua propria, pro ignorantia lite- 
« rarum, ſignum faciente), et teſtes ut ſubſcriberent 
e conrogante.” Then the deed proceeds: Conſtat 
„ eum hac die distraxiſſe, &c.” 


We have ſeen in what way the party and witneſſes 
fubſcribed; the whole was cloſed by a docquet of 
the notary's in this form: “ Bonus tabellio civitatis 
Ravennæ, ſcriptor hujus cartulæ donationis por- 
« tionis in integro fundi ſupra ſcripti Buloniani, 
cum omnibus ad ſe pertinentibus, ſicut ſuperius 
« legitur, poſt roboratam a teſtibus atque traditam, 


complevi et abſolvi.“ 


I may add here, that we find in the Juſtinian and 
Theodoſian codes, ſome laws appointing the kind of 
paper on which deeds ſhould be written, (the ſtamp 
acts of thoſe days,) and declaring, that the ſchedule 
ihould not be received as a complete or binding 
deed; and we find other regulations in which the 
notaries are ordered to keep their protocols regular- 
ly, and not to tear out leaves, nor to add any. 


Such was the ſtate of the public deed amongſt the 
Romans, and it was ſurely well entitled to very high 
credit ; prepared by a perſon, who by the laws and by 
the privileges of his order, was placed in a reſpectable 
ſituation; entered in a record kept by him; atteited by 
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LECTURE I. 9 


the doquet and ſubſcription of the party, by the do- 
quets and ſubſcriptions of the witneſſes, and laſt of all, 
by the docquet and ſubſcription of the notary. It ap- 
pears to us loaded with forms, and guarded by pre- 
cautions againſt forgery, which it muſt have been 
almoſt impoſſible to have broken through. We 
ſhall not wonder, then, that this came to ſupply the 
place of oral teſtimony, to which the Romans for 


many ages paid ſuch veneration and regard. L 


But however the Romans may have been diſpoſed 
to acknowledge public deeds, executed thus formally, | 
and guarded by ſo many checks, they did not extend 1 ö 
the ſame favour to private deeds. Private deeds 1 
executed without the ſolemnities and forms, which | 
the tabellions were ſo careful to obſerve, required 


the ſupport of oral teſtimony ; forming only what, in | 


the ſubtilty of the ſchools, has been called ſemiplena 
probatio. The queſtion of authenticity, in the caſe 
of a private deed, was quite difterent from that in a 
public one; in the former caſe, the claimant was {4 
forced to prove his deed; in the latter, he reſted on 4 
the defenſive, and his deed was held to be good until 


it was proved to be falſe. 


| 
In queſtions on the verity of private deeds, it \ 

ſeems. to have become common to reſort to the | 
compariſon of the hand-writing, for a proof of 
authenticity; and as many deeds were made pri- 
vately, it was on deeds of that nature that fuch 
queſtions generally aroſe. Juſtinian complains of 
the innumerable forgeries that had followed the 
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admiſſion of the comparatio literarum. In the 
20th Law of the title, De Fide Inſtrumentorum, in 
the Code he ſays, It is very manifeſt that the 
admiſſion of the comparatio literarum, in proof 
of Chirographa, and of other deeds not executed 
publicly, has given many and great opportunities 
for forgery :” Ideoque ſancimus, non liceri com- 
* parationes literarum, ex chirographis, fieri, niſi 
* trium teſtium habuerunt ſuſcriptiones, ut prius 
*© literis eorum fides imponatur, vel ex ipſis hoc de- 
6 ponentibus, five cunctis, five omnimodo duobus ex 
his, fine comparatione literarum teſtium proce- 
„dente.“ And it is provided, © that compariſon 
ſhall be competent only in judicial and public deeds, 
or in private deeds executed as above.“ 


5 EE 


— 
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Code; but a ſhort time after, Juſtinian made a law 
for the purpoſe of regulating the comparatio litera- 
rum. In a preface to this conſtitution, after regret- 
ing the opportunities which had been given for for- 
gery by his former laws, and ſtating that the very 
art and buſineſs of a forger, is to make an almoſt 
indiſtinguiſhable reſemblance; he, to confirm this, 
gives this caſe: A deed of permutation having been 
called in queſtion, it was upon a compariſon of the 


3 | hand-writing by men of {kill deemed falſe ; after- 


wards, however, the witneſſes to the deed were 
found, before whom the tranſaction had paſſed, and 
who had ſubſcribed the deed; and they having ac- 
knowledged the deed, it was adjudged to be true and 
good; and thus, what ſeemed falſe on a comparatio 


Thus ſtood the law at the publication of the 
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literarum, was, by the examination, proved to be 
true. He then takes notice of the great variations 
that muſt be occaſioned in the ſame perſon, by age, 
by diſeaſe, by heat or cold, change of ink, pen, &c. 
intimating how fallacious a proof muſt be, which de- 
pends on what is ſo extremely verſatile. The regu- 
lations made by Juſtinian with regard to deeds on a 
due conſideration of all theſe things, were, | 


1. That where the parties to a tranſaction, (to a 
loan for inſtance), wiſhed it not to be public, it 
ſhould be neceſſary to have three witneſſes at leaſt, 
who ſhould either atteſt it by ſubſcribing the deed, or 
be ready to give teſtimony of its truth. | 


2. That in deeds thus ſtrengthened and ſupport- 
ed, compariſon ſhould be admitted ; yet when parole 
evidence contradicted the reſult of the compariſon, 


the parole evidence was to be preferred. 


3. That there ſhould be added to the ſignature of 
the notary, the preſence of the witneſſes. 


4. But if the deed were not ſupported by the ſub- 
ſcriptions of the witneſſes and of the notary, or being 
ſupported by theſe, if the notary and witneſſes were 
not to be found or had died, then, with proper pre- 
cautions, recourſe ſhould be had to the comparatio 
literarum. 


Such then was the law of written evidence at the 
fall of the Empire; and we are now to follow the 
gradual loſs of writing amongſt the people of 
Europe; to obſerve its revival; and to mark thoſe 
regulations by which both ſtages were diſtinguiſhed. 
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After the ſall of the Empire, ſome knowledge of 
writing was ſtill preſerved amongſt the ancient in- 
habitants; their conquerors deſpiſed all learning and 
all arts. Theodoric the Great, King of the Oſtro- 
goths, could not write his name; and we are told, 
that ſo fearful was he of the eſfects of learning, upon 
the minds of his countrymen, that he would not 
allow their children to go to the Roman ſchools. 
Gradually the evidence of deeds altered with the 
increaſing ignorance, and it became neceſlary for the 
notary to make the parties, or even the witneſles, put 
down a mark inſtead of their names; or write per- 
haps a few of the letters of the name, the reſt being 
written by the notary. But even this would not do 
long; and the ignorance of Europe increaſed ſo faſt 
from about the eighth century, that ſeldom could any 
of the parties or even of the witneſſes ſign his name. 
Few even of the princes of Europe could write. 
Charlemagne, although a great encourager of learn- 
ing and the arts, could with great difficulty form the 
letters: Egenhart tells us, that he uſed to have im- 
plements always by him, that at a leiſure hour he 
might try to acquire an eaſe in writing; but he could 
not: Egenhart's words are, Ut cum vacuum tem- 
pus efſet, manum eſſigiendis literis aſſuefaceret, 
« {ed parum ſucceſſit labor prepoſterus, ac ſero in- 
« choatus.” And Morice and other continental 
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writers, as well as thoſe of Britain, aſſure us that the 
ignorance which ſtill prevailed during the ninth and 
following centuries was ſo great, that hardly any 
layman could write his name. It is from this point 
of depreſſion that our progreſs muſt begin anew. 


During this period many nations adhered to their 
rude verbal conveyances, and where writing was 
uſed, it was only for the purpoſe of fixing the terms 
of the agreement; the uſe of it in proof of the au- 
thenticity of deeds was almoſt wholly unknown; in 
its ſtead, we find that deeds were executed with 
ſtrange ceremonies and ſuperſtitious obſervances, by 
which attention might be excited, and fidelity ſecur- 


ed; that princes and great men had monograms or 


fanciful combinations of the letters of their names, 
which they drew at the foot of their charters in- 
ſtead of ſignatures; or that ſometimes they made 
uſe of thin plates of ivory or gold, in which the 
letters of their names were cut through ; theſe they 
laid on the charter, and with a pen followed the 


letters or interſtices of the plate, and ſo formed their 
names. But the molt common practice of all, (and 


it is one which continues to this day,) was for people 
who could not write, to mark the deed which they 
were to ſubſcribe, as parties or as witneſſes, with the 
ſign of the croſs, the notary adding to each mark the 
name of the perſon who put it down. 


I have formerly endeavoured to explain to you 
the manner in which the croſs came to be introduc- 
ed into conveyancing: It was given from heaven, 


„„ . . ke art 


2 
* * 
ww % 


a 


> Saha — — 
* „ i 
„ . * 2 © | | 8 vo a . 4 
3 | | : 
- 8 * FT > 
——— —— Wo, 
4 


6— —— fc .. Dc 


14 LECTURE I. 


according to the tales of thoſe times, to Conſtantine 
the Great, as a ſignal of victory ; it was repreſented on 
his ſtandards, and upon his coin, and at laſt transfer- 
red to his charters and grants ; it was afterwards put 
at the top of the deeds of the Pope, and of the other 
powersof Europe; was ſometimes accompanied by the 
Alpha and Omega, the ſymbol of eternity; it was con- 
ſidered as an aſſurance of ſucceſs, or a calling on the 
Son of God to witneſs the action; it was an appeal to 
heaven: and this came to be the fixed and ſettled im- 
port of it; it was held to be an oath, by which the 
tranſaction was confirmed; and no way was known 
by which to give a greater degree of authenticity to 
deeds, than by the ſign of the crols. 


So much was this authenticity underſtood to de- 


pend upon the implied nature of the ceremony, rather 


than on the marking as a ſubſcription, that in time 
the notary came to make the ſign of the croſs for 
all the parties and witneſſes, without even an at- 
tempt at a peculiar mark for each ; they were all 
made confeſſedly with his own hand, the party 
touching the deed in token of his approbation, or 
lifting up his hand in ſolemn acknowledgment, while 
the notary was putting down the croſs ; and the wit- 
neſſes were made to promiſe that they would atteſt 


the truth of the deed. 


But let us not wonder at the means by which 
churchmen, (who at this period were the conveyan- 
cers of Europe,) ſought to authenticate their deeds. 
During the unſettled times of an irregular govern- 
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ment, and amidſt the ignorance to which the people 
were ſunk, religious fears and ſuperſtitions muſt 
have been the moſt powerful ties which could 
be deviſed. They did, indeed, operate with won- 
derful force; nor were the clergy deficient in circu- 
lating thoſe ſtories which ſhould naturally excite that 
religious terror, by the influence of which their 
power was principally to be ſupported. I ſhall give 
you as a proof of this, one of the many tales of thoſe 
times: A ſervant of Count Stilico had been guilty 
« of forgery, and the cauſe coming before St Am- 
4 broſe, the holy man delivered the ſervant to Satan, 
« that if guilty, he might be puniſhed in the fleſh ; 
« when no ſooner was the ſentence paſt, than the 
« devil entered into him, and he was ſeized with 
e ſtrange and unheard of tortures.” The two 
Monks, to whoſe unwearied labours in the diplo- 
matic ſcience, the world is ſo much indebted, in re- 
lating this ſtory of St Ambroſe, remark, with a gra- 
vity befitting their profeſſion, that“ Such prodigies 
« were infinitely more efficacious, than any law 
could have been, in impreſſing a ſalutary horror 
for a crime ſo deteſtable.“ | 


I mention theſe things, perhaps unneceſſarily, but 
they mult go into the general eſtimate of the ſtate of 
this law, during that melancholy period of the hiſtory 
of Europe, when mankind were ſunk in the moſt de- 
plorable ignorance, and their judgment fettered by 
the chains of religious deſpotiſm. 


From about the eighth century, witneſſes ſeldom 
appear to have ſubſcribed ; their names were written 
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down by the hand of the notary, as the witneſſes to 
be called upon when occaſion ſhould require. And 
this practice continued during the ninth and tenth 
centuries ; became very frequent in the eleventh and 
twelfth ; and (till remained in the fourteenth century. 


During thoſe ages ſeals came to be in general uſe : 
they had amongſt the Romans been uſed in teſta- 


ments; but in the ſeventh, eighth, and ninth centuries 


none but princes uſed them; in the tenth and 


eleventh centuries, noblemen in ſome countries be- 


gan to imitate this royal practice; yet even they did 
not uſe them in their more common, but only in im- 
portant acts; and it was not till the twelfth century 
that the uſe of ſeals became common. By the end 
of that period, we find them indiſpenſible in conti- 
nental deeds, and they ſoon came to ſupply the place, 
not merely of the ſubſcription, but even made the 
preſence of witneſſes unnecellary : the ſeal was men- 
tioned as the ſole means of atteſtation, © teſte 


ſigillo.“ 


Implicit faith was given to the ſeals of tribunals, 
princes, nobles, and all conſtituted dignities; they 
ſupplied the place of marks, of croſſes, and of mono- 
grams: As the chief evidence of authenticity, ſeals 
were preſerved with the moſt religious care; never 
truſted out of the poſſeſſion of the owner; the royal 
ſeal was fixed rounel the body of the Chancellor, that 
it might be ſafe from abuſe and miſapplication. It 
by any accident a ſeal was loſt, proclamation was 
inſtantly made, and it was declared, that no act at- 
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teſted by it ſhould henceforward be valid ; and thetwo 
Benedictines give us ſeveral public acts of this kind 
in the beginning of the 15th century, containing 
particular deſcriptions of the loft ſeal, and a diſ- 


' avowal of all deeds to which in future it might be 


appended. On. a man's death, his ſeal was deſtroyed, 
to prevent any improper uſe being made of it. In 
thoſe days, then, it would appear, that the evidence 
of a ſeal was implicitly truſted to; a concluſion ac- 
cording well with that law which gave no faith to 
a deed, where the ſeal was broken or defaced. 


But notwithſtanding every precaution, this kind 
of evidence muſt have been liable ro many 
frauds; for not only was it poſſible to imitate 
the ſeal, it was cuſtomary alſo to cut off true ſeals, 
and append them to falſe deeds; the ſeal was 
beſides liable to be ſtolen or loſt. Theſe dangers on 


the one hand, and the dawning improvement of 
Europe on the other, led the way to the re-employ- 


ment of writing in proving the truth of deeds : 
There were other cauſes which contributed to this, 
and you will recollect, that it was during this period 
that the effects of the diſcovery of the Roman law 
became apparent; that a rivalſhip arofe betwixt the 
clergy and the laity, which excited men to acquire 


the art of writing; and that this was greatly facilitat- 


ed by the introduction of paper into common ule : 
accordingly we ſee; in the latter end of the 14th, and 
beginning of the 15th century, many charters, in 
which, alongſt with the ſeal, we have the ſubſcrip- 


tions of the parties and witneſſes. 
0 
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In the hiſtory of Conveyancing, I took notice of 


another practice which may be traced up even to 
the Roman law; the entering into agreements in 
preſence of the king and his nobles, or in preſence of 
a judge and of the ſuitors of court; this was very 
frequent, eſpecially in the more important contracts; 


the parties receiving, as evidence of their agreement, 


an act authenticated by certain officers. The Forms 
of Marculfus afford us inſtances of both, and it is 
to thefe forms that we are to trace the Fine and the 
Recovery of the Engliſn law, and the old decree of 
regiſtration of our own law. | 


Connected with the acts of courts were the noto- 
rial initruments, ſimilar to thoſe which I have men- 
tioned in ſpeaking of the Roman law; the parties 
came before the notary as before the judge ; the 
agreement was taken down and fixed by a ſchedule, 
and an inſtrument was made out, and authenticated 
by the parties, by the witneſſes, and by the notary. 


In tracing the differences in the law of written 


evidence in modern nations, we have only to mark 


which of the expedients, that appear in the Roman 
law, came, on the revival of learning, to be the leading 
feature of each ſyſtem. We have ſeen, that though in 
Rome the private deed was not favoured, ſtill it was 
uſed enough in practice to call for the attention of 
the Legiſlature ; that the public deed was ſecured by 
every precaution which the law could deviſe, and 
favoured by every encouragement ; and that in this 
way, the decrees and acts of courts, and the notoriat 


5 


or public inſtruments, formed the great body of 
Roman Conveyances: on the revival of learning, the 
nations of Europe having thus before them models 
of public and of private deeds, might adopt the one 
or the other of thoſe ſyſtems of written? evidence as 
beſt ſuited their circumſtances. In ſpeaking on this 


ſubject, I ſhall reſtrict myſelf to a general view of its 


progreſs in France, in England, and in Scotland; for 
in the laws of thoſe three countries we ſhall find 


every variety. 


In France, they followed the forms of the Roman 
law; and the public deed gave a right of hypothec 
from its date, while the private deed was effectual 
only from the time of its public acknowledgment 
by the granter, or of its regiſtration in terms of a 
particular ordinance. This preference given to the 
public deed, proceeded not only from the ſtudy of 
the Roman law, and its influence in their courts, but 
from the ſtate of their notaries : This order of men 
were reduced to a regular form in the 1597, by an 
edit of Henry IV. They conſiſted of three bodies, 
the notaries of the chatelet, the royal notaries, and 


the ſignorial notaries. 


Of the firſt there were three colleges; that of the 
chatelet of Paris, that of the chatelet of Orleans, and 
that of the chatelet of Montpelier. 


The firſt of theſe was inſtituted, or rather new 
modelled by Philip le Bel, who, in the 1300, moved 
by the confuſion and danger ariſing from the mul- 
titude of notaries in Paris, ordered an inquiry to be 
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made for aſcertaining the number that was neceſ- 
fary, and finding that 60 would be ſufficient, he 
made that the number of his new inſtitution. This 
college of notaries had the privilege of acting every 


where in France, when called on; though they were 


bound to reſide in the chatelet of Paris, and ex- 
erciſed excluſively the office of notary within that 
City. - 


The notaries of the chatelets of Orleans and Mont- 
pelier, had, like thoſe of Paris, an univerſal juriſdic- 


tion over all France, with the exception of Paris and 


its ſuburbs ; they had alſo a more peculiar jurifdic- 
tion in their own cities, though not excluſively of 
the Pariſian notaries. : 


The other body of notaries were the royal nota- 
ries ; termed ſo in contradiſtinction to the fignorial 


notaries :—they were admitted by royal authority, as 


common notaries for managing the buſineſs of the 
reſt of the kingdom, each in his own diſtrict. 


The ſignorial notaries, who compoſed the laſt 
body of notaries, were created by the nobility, and 
indeed by every perſon who poſſeſſed the privilege 
of a caſtle, or ſtronghold, with private juriſdiction. 


The eſtabliſhment of theſe colleges of notaries in 
the capital an!] great towns, and of the royal notaries 
for the other parts of the kingdom, the examinations 
which they underwent, and the privileges which 
they enjoyed, as well as the natural turn of the French 
law, gave very naturally a pre-eminence to the public 
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deed, and put their law of written evidence nearly 
on the footing of that of the Romans. 


Thus a legal deed, to have full effect, muſt have 
been a public one, executed by a notary of the diſ- 
trict where it was entered into, or by one of the 
notaries of the chatelet to whom univerſal juriſdic- 
tion was given; and this public deed required, 

I. That it ſhould be in French. 


2. That the notary and witneſſes ſhould know the 
party ſubſcribing to be the perſon named in the deed 
as granter. | 


3. That the deed ſhould be read audibly before it 


was executed, and that this ſhould be particolarly 
atteſted. 


4. That marginal notes and eraſements ſhould be 
mentioned in the docquet and authenticated. 


5. That the witneſſes ſhould be preſent during the 


whole time of executing the deed, and that neither 


the children nor clerks of notaries could be wit- 
neſſes. 


6. That the inſtrument ſhall mention the name 


and deſignation of the notary and witneſſes, and the 


preciſe time and place of executing the deed. 


7. That the parties ſhould ſign firſt, then the wit- 
nefles, and that the whole ſhould be cloſed by the 
ſubſcription of the notary. 


8. That the notary ſhould keep evidence of the 
tranſaction in his protocol, to which parties might at 
any time reſort, and of which they might force pro- 
duction by the aid of a judge. And, 
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Laſtly, Notaries were made liable for their mil- 
| takes and careleſſneſs. 
| 


| The private deeds required, as in the Roman law, 
| the ſubſcription of three witneſſes, but ſtill they were 

not entitled to the ſame privileges which the public 
| deed enjoyed: 


— 


SH In England, the diviſion betwixt the clergy and the 
laity, and the firm adherence of parliament to the com- 
mon law of the realm, produced, upon this branch . 
of their law, preciſely what was to have been expec- 
| ted: A total diſlike to the civil law, and a rejection of 
every thing which was to be found there, made them 
prefer the private deed, which ſeems to have been 
| the form of their land right at an early period. The 
ö private deed atteſted by the ſeal, (which, if not ear- 
lier in practice, was introduced at the Conqueſt,) ſoon 
became, and remains to this day, the favoured form, 
to the excluſion of the public deed, which ſeems to 
be unknown, or confined to the eccleſiaſtical courts, 
which follow the forms of the civil and canon law. 


I hope to be forgiven by the Engliſh lawyer, while 
I preſume to mark down even the general heads of 
their law reſpeQing the proof of private deeds. | 


1. The deed muſt be read over to the party; but 
this reading is preſumed, unleſs when the party is 
blind or illiterate, and then ſome evidence of the 


reading 1s required. 


2. The deed mult be ſealed by the party. 
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3. The party“ may ſeal the deed with any ſeal 
cc beſides his own, or with a ſtick, or any ſuch like 
e thing which doth make a print; it is good; and if 
there be twenty to ſeal one deed, and they ſeal 
all upon one piece of wax, and with one ſeal, yer 
„if they make diſtinct and ſeveral prints, this is a 
very ſufficient ſealing, and the deed is good 
enough.“ Shepherd's Touchſtone, ed. 1791, p. 57. 


4. The general rule of law is, © that a deed may 
«© be good, albeit the party that doth ſeal it doth 
« never ſet his name or his mark to it, ſo as it be 
&« duly ſealed and delivered,” p. 60. But this has 
been modified by the act 29 Cha. II. c. 3. which re- 
quires the ſubſcription of the party in all grants of 
lands, and in certain other ſpecies of deeds; and in 
practice, I believe the cuſtom is general, to have the 
ſubſcription of the party, that the deed may be the 
better proved when the witneſſes are dead, and as a 
proof of the party's hand- writing greatly ſtrengthens 
the deed. | | 


5. In the common caſe, the preſence, though not 
the ſubſcriptions of two witneſles, is required. Yet 
their ſubſcription is recommended as uſeful to aſſiſt 
their memory while living, and to ſupply their evi- 
dence when dead. Their deſignations or additions 
do not ſeem to be neceſlary. 


6. In teſtaments three witneſſes are required, who 
muſt have ſeen the party ſign, or acknowledge the 
ſigning ; and they muſt by the act of Cha. II. ſign 
in preſence of the party, leſt they ſhould miſtake 


the inſtrument, 
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7. A deed thus atteſted affords not of itielf com- 
plete evidence, the execution of it muſt be proved by 
the beſt evidence which the caſe admits of ; both 
witneſſes ſhould be called, to prove the ſealing and 
delivery, or at leaſt one of them; if both be dead, 
their hand writing-mult be proved to the Jury; or 
the evidence of any perſon will be raken, who ſaw 


the execution and delivery of the deed, though he be 
not mentioned in the deed as a witneſs. 


8. But it is not thus neceſſary to prove the execu- 
tion in every caſe; if the deed be 30 years old, and if 
it have taken effect by poſſeſſion, &c. there is a legal 
preſumption in its favour, which makes evidence in 


ſupport of it unneceſſary; if it never have taken ef- 


fect, ſome account muſt be given of the deed, where 


found, &c.; and if there be any blemiſh in the deed, 


the legal preſumption is deſtroyed, and it muſt be 
proved as if it were a recent deed. 


Such are the heads of the Engliſh law upon this 


ſubject, ſo far as I can diſcover them, from a ſuperfi- 


cial view of the ſyſtematic writers on that law. It 
would appear from their reports, that the evidence 


of an inſtrumentary witneſs, in oppoſition to his at- 


teſtation of the execution of the deed, is received 
with a conſiderable degree of caution. Unleſs then 
this view be erroneous, writing in Engliſh deeds is of 
uſe chiefly as a proof of the terms of the agreement, 
but comparatively of little or no ſervice as evidence 
of the authenticity of the deed ; and Blackſtone tells 


us, that * modern deeds are in reality nothing. 
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« more than an improvement or amplification of the 
c brevia teſtata, mentioned by the feodal writers, 
« which were written memorandums introduced to 
« perpetuate the tenor of the conveyance and inveſ- 
4 titure, when grants by parole only became the foun- 
« dation of frequent diſpute and uncertainty ; to this 


« end they regiſtered in the deed the perſons who 
„attended as witneſſes.“ Blackſtone, B. II. c. 20. 


Thus, on the one hand, the Engliſh deed does not 
of itſelf afford preſumptive evidence of an obligation, 
and much is made to depend on the effects of the 
parole proof to be brought in ſupport of it; while, 
on the other hand, the evidence of two men who pro- 
duce a deed, with a piece of wax and any impreſſion 
on it, and who ſwear to its being the ſeal of a certain 
perſon, may 1n certain caſes fix an obligation on him. 


When we turn to our own law, we find it, though 
once the ſame with the common law of England, 
acknowledging, under the influence of the clergy, 
no other authority than that of the civil law. We 
ſhould expect of courſe the ſame regulations which 
took place in France, or in other words the rules 
of the Roman law, to have been adopted in the 
execution of deeds. Craig explains to us the fate 
of this part of our law in one ſentence; ſpeaking 
of the introduction of notorial inſtruments, (which 
at one time prevailed), he ſays, © eorum uſus ex pri- 
vatarum ſcripturarum abuſu, natus eſt ; ſic ex nota- 
riorum ſceleribus ad privatarum ſeripturarum fidem 


* recurrendum.” 
D 


The power of creating notaries was claimed by 
the Crown, ſo early as the 1469; and many devices 
were fallen upon, to ſecure menof character and know- 
ledge in that profeſſion; but they never were erected 
into a college as in France; and if we run over the 
acts of two centuries upon this ſubje&, we ſhall find 
an inceſſant outcry againſt the“ falſetts of notars.“ 


The deeds executed under the direction of a ſet 
of men lying under ſo much obloquy, could not be 
favourably received, and the private deed came na- 


turally to be reſorted to. 


The ſociety of Clerks to the Signet, a body of 
conveyancers eſtabliſhed in the capital, and excluſively 
entitled to execute the moſt important deeds, muſt na- 
turally have had its influence, in rendering leſs ne- 
ceſſary ſuch regulations in favour of the notaries, 
as had taken place in France, and in turning our 
deeds into the form which they have ſince aſſumed. 


It is thus that I would account for the differences 
which we perceive in this branch of the law, as 
eſtabliſhed in France, England, and Scotland. 
The favour of the public deed in France, I would 
attribute to the Roman law, and to the ſtate of 
the notaries :—Thar of the private deed in Eng- 
land, to the favour with which the principles of the 
common law of that country have always been che- 
riſhed : And the preference of the private deed with 
us, to the low ſtate into which the order of notaries 


fell in this country. 
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This is not the place for entering into a minute 
compariſon of our own forms, with thoſe of France 
and England; but in general I muſt obſerve, that from 
the practice of England, where the private deed is in 
ufe, and from the practice of Rome and of France, 
where ſtil this form appeared, though ſtruggling 


under many diſadvantages, the private deed ſeems to 


be the rational and proper form for the common 
tranſactions of life. 


When we view the public deed of the Roman and 
of the French law, we muſt admit that it is entitled 


to a very high degree of credit; but this advantage 


is counterbalanced by the inconveniencies with 
which itis attended; for not only does it throw open 
the moſt ſecret tranſactions, which often might 
endanger the fortune, and in moſt caſes the com- 
fort of the party, but it is alſo attended with a ſuper- 
fluity of form, which renders the execution of it 
dangerous, uneaſy, and often almoſt impoſlible. 


The private deed of the Engliſh law, again, is de- 
feQive in ſecurity ; for it ſeems to make forgery ea- 
ſy, while it affords not that evidence of which a deed 
is ſuſceptible ; the rights which it gives are uncertain; 
they require the decree of a Court to ſupport, and 
render the obligation effectual; and this decree mult 
be founded on the evidence of witneſles, not on the 
deed itſelf. | 


We ſhould naturally ſay then, that this branch 
of the law would be perfect, could we give to the 
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Fi private deed, along with the eaſe and convenience of 

| execution which it admits of, all the ſtability and 

ſecurity of the public inſtrument, making it not 

merely evidence of the terms of the agreement, but 

: evidence alſo of the conſent and act of the party. 

I ſhall in the next diſcourſe endeavour to explain 

| | to you, how far this has been attained by the regu- 
| lations of our law. | 


— — — p — 


— —_ — — 


LECTURE II. 


I PROCEED to the hiſtory of thoſe nab: by 
which our law has endeavoured to fecure the 
authenticity of deeds. | 


We find from the earlieſt of our laws, of which 
any veſtige remains, that next to proof by confeſ- 
ſion, proof by writing was moſt eſteemed. Our in- 
formation is not very preciſe nor very certain with 
regard to the nature of the deeds of thoſe days; 
but from the Regiam Majeſtatem, it would appear 
that all deeds were corroborated by ſeals, and that it 
was cuſtomary to inſert the names of the witneſſes in 
the deed. It is laid down, (c. 8. ſec. 2.) “Gif the 
« creditor produces and ſhows in court, ane writ of 
„ the debtors, or of onie of his predeceſſors, for 
«« proving of the debt, and the debtor will not con- 
e feſs the ſame to be his or their writ ; he may do 
<« this in two ways, either by acknowledging the 
« ſeal, but denying the writ, or by denying both 
the ſeal and the writ; in the firſt, gif he confeſſes 
in the court the ſeal, he ſhall warrant the writ, 
and be compelled to keep and fulfill the tenor 
thereof, and ſhall impute to his own evil keeping 
„ the ſeal, gif he incurrs onie damage or ſkaith 
„through the negligent keeping thereof: In the 
* other caſe, the controverſy may be decided by 
* ſingular battle, or be any lawfull witneſs inſert in 
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the writ.” And another way ſtill is pointed out 
for deciding queſtions of this kind, viz. © By com- 
*« paring of the ſeals, or be other writs ſealed with 
* the ſamin ſeal, whereof there is no ſuſpicion of 
« falcit, nor of diverſity of ſeals ; and where it is 
* manifeſt that the writs pertain to him who denies 
** the ſeal, and that he in judgment warrants the 
© ſame to be his own, then gif the ſeals agree in all, 
+ To that there is no ſuſpicion of diverſity betwixt 
e them, the debtor ſhall be convict and condemned 
« in the debt.” 


Balfour, (voce Probation be writ, c. I. p. 36.) 
gives us the fame doctrine, and we ſee in the ſeries 
of deeds preſerved by Anderſon, from the 1094 to 
the 1412, that during that period the ſame practice 
prevailed; the ſeal of the party and the teſtimo- 
nies of the witneſſes (whoſe names were inſerted, that 
on a queſtion they might be called on to atteſt 
the deed) forming its only ſecurity : Nor was it till 
the 1540, that any further protection was given, 
though even ſo early as the 1429, (as we may 
learn from the ſtatute which ordered all freeholders 

to produce their ſeals to the Sheriff,) the inconve- 
niences attending that kind of evidence had been 
felt. 


By the act 1540. c. 117. it is declared, That 
< becauſe mens ſeals may of adventure be tint, 
« quairthrow great hurt may be genered to them that 
e awe the ſamen, and that mens ſeals may be fein- 
* zied, or put to writings after their deceaſe, in 
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« hurt of our Sovereign Lord's liedges, that there- 
« fore no faith be given in time coming to onie ob- 
< ligation, bond, or other writing under ane ſeal, 
e without the ſubſcription of him that awe the ſamen 
« and witneſſes, or elſe, gif the parties cannot write, 
with the ſubſcription of ane notary thereto.” 


Craig tells us, lib. II. Dig. 14. § 13. That be- 
fore this act, faith was given to the ſeal alone; but 
the frauds taken notice of in the preamble of the 
act, induced the legiſlature to make this enact- 
ment; and from that time, he ſays, the ſubſcrip- 
tion of the granter was required. M*Kenzie, in his 
obſervations on the act, ſays, that beſides the ſeal, 
the ſubſcriptions of the party and witneſſes were ne- 
ceſſary. But the act does not require this in ex- 
preſs words, and the practice accordingly was very 
looſe. We have the opinion of Erſkine on this 
point, (Larger Inſtitute, 1 Ed. p. 428.) who ſays, 
that in a few inſtances, the witneſſes ſubjoined 
their ſubſcriptions to the deed, without having 
their names inſerted in the body of it; and more 
frequently their names were inſerted without their 
ſubſcribing. It appears from a ſearch of the re- 
cords, in the caſe of Urquhart of Meldrum, that 
there were many caſes in which the deſignations of 
the witneſles were not inſerted. 


Thus matters remained till the 1579, when by a 
ſtatute (c. 80. of that year, ) it was enacted, © That 
all writts of great importance ſhould be ſubſcribed 
* and ſealed by the principal parties, if they can 


rr 
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ſubſcribe, otherwiſe by two famous notars, before 
four famous witnefles, denominated by their ſpe- 
* cial dwelling place, or ſome evident tokens that 


the witneſſes may be known, being preſent at that 
time, otherways to make no faith.“ 


This act does not ſeem to have made the ſmalleſt 
change upon the form of executing deeds, where the 
party was able himſelf to ſubſcribe; it relates ſolely 
to the caſe where the party was obliged to have re- 
courſe to notorial ſubſcription; and in place of one 
notary, and two witneſſes, it requires two notaries 
and four witneſſes, It is no more than one of thoſe 
acts, which in the opinion of the legiſlature was ne- 
ceſſary for ſuppreſſing the frauds of the notaries. 
Craig, ſpeaking of the former practice, when one no- 
tary and two witneſſes were ſufficient, adds, © Hodie 
« vero, ut notariorum ſive tabellionum fraudes ma- 
« gis emerſerunt, duorum notariorum teſtimonium 
© requiritur;” and he refers to this act, obſerving, 
that bad practices are often the ſource of good laws. 


In the queſtion between Urquhart of Meldrum 
and the Oſſicers of State, there is bound up with the 
papers in the cauſe, a ſearch of the records; which. 


ſhows, that from the 1564 to the 1591, there were 
upwards of three hundred deeds put upon record, 


in which the witneſſes were inſerted, but not deſign- 
ed; yet it has been underſtood by our writers, that 
this act did require the deſignation of the witneſſes 
in all caſes. | 
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Thus Sir George M*Kenzie, in his obſervations on 
this act, ſets out with ſaying expreſsly, that where a 
deed is ſigned by the party, it mult be ſigned before 
two famous witnelles, (although there be no ſuch ex- 
preſlion in the act,) and he conſiders the deſignations 
allo of the witneſſes as neceflary. Mr Erſkine again 
ſays, it can hardly be doubted, that the law was in- 
tended to include all deeds, even where the granter 
ſigned by himſelf ; and he tells us, that, according to 
this plain interpretation of the ſtatute, the witneſſes 
were by the common practice ſubſequent to it, ſpe- 
cially deſigned even where the party ſubſcribed ; 
and where the witneſſes were not defigned, or per- 
haps not ſo much as named, the omiſſion was ac- 
counted a ſufficient objection againſt the validity of 
the deed. 


When we look over the deciſions fromthe 1 579, to 
the 1681, we find the opinion of the Court exceed- 
ingly fluctuating. Sometimes the inſertion of the de- 
ſignations of the witneſſes was held to be indiſpenſi- 
ble, and a condeſcendence was refuſed to be receiv- 
ed; as in the caſes of Kinaldy v. Kaldie, 17th June 
1625, —Ferguſon v. Campbell, 28th June 1631,— 
Ranken v. Williamſon, 14th February 10633.—Du- 
rie. At other times condeſcendences of the names 
and deſignations of the witneſſes were received, altho? 
the witneſs neither ſubſcribed, nor was named in the 
deed ; as in the caſe of Bell v. Laird of Molle, 22d Ja- 
nuary 1635 ;—but ſuch condeſcendence was admit- 
ted, only when the witnelles were alive, 15th July 
1664, Colvile v. Executors of Lord Colvile,—-3 Feb. 
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ruary 1665, Falconer v. Earl of Kinghorn—and 5th 
December 1707, Bell v. Campbell, collected by 
Fountainhall. | 


There was a deciſion on this queſtion in the caſe 
of the Duke of Douglas, collected by Kilkerran 
(voce Writ No. 8.) in which you will find very ſtrong 
reaſons drawn, not from rhe a&, but from the com- 
mon law, in favour of the opinion that the names 
and deſignations of witneſſes were always required. 
But the point was ultimately ſettled by a deciſion in 
the Houſe of Peers, pronounced in a cafe betwixt 
Urquhart of Meldrum and the Officers of State, de- 
cided here in February 1753, and collected in the 
firſt volume of the Fac. Col. No. 84. The Court of 
Seſſion had ſuſtained the objection, that the deſigna- 
tions of the witneſſes were not inſerted in a deed ex- 
ecuted in the 1636, but allowed a condeſcendence 
of them to be given in; this, however, was reverſed 
on appeal, and the objection to the want of the de- 
ſignations was ordered to be repelled. 


. Hitherto the ſeal of the party, as well as his ſub- 
ſcription, was required; but this practice was ſhaken 
by the act 1584, c. 4. which declares, that © the act 
ce anent the ſealing of writs of importance, is not to 
ce be underſtood of fic writs, contracts or obliga- 
4 tions, as are by the parties agreed on to be regiſtra- 
ce ted in the books of our Sovereign Lord's Council, 
* or other ordinar judges; ſeeing the parties conſent 
to regiſtrate the ſame; quilk is ane greater ſolemn 
act nor the ſealing thereof, and that the non-ſeal- 
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« ing of the ſamen ſhall be nae exception againſt 
the validity of the ſaid writs, being ſubſcribed by 
e the parties, and agreed on to be regiſtrate as ſaid 
« ig.“ Now as moſt deeds contain a clauſe of re- 
giſtration, this act was a death-blow to the practice 
of ſealing ; yet ſeals were ſtill uſed in charters. In 
Crown charters, this form has continued even to 
our own day; and charters by ſubjects contained no 
clauſe of regiſtration, till the act 1693, c. 35. 


The next ſtatute is that of 1593, c. 175. which 
upon a preamble, that falſetts increaſes daily with- 
„in the realm, and ſpecialy be the writing of the 
bodies of contracts, &c. be the hands of fic per- 
* ſons as are not commonly known, and are not 
„common notars, nor bruiks nae common office, as 
+ writers, within this realm, and that gif the writer 
<* were known, the ſamen would give great light to 
the trial of the truth of the falſet ofthe ſaid writ 
% and evident; ordained, that all original charters, 
contracts, &c. and all other writs and evidents to 
be made hereafter, fall make ſpecial mention in 
the hinder end thereof, before the inſerting of the 
witneſſes therein, of the name, ſurname, and parti- 
« cular remaining place, dioceſe, and other denomi- 
<< nation of the writer of the bodies of the foreſaid 
* original writs and evidents, otherways the ſame 
to make no faith in 3 nor outwith the 
ſame in time- coming.“ 


Under this ſtatute, the practice, as we may learn 
from MKenzie's remarks, was not very clear, nor 
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uniform very frequently it happened, that the 
writer's name was not given in the deed, and this 
omiſſion the Court allowed to be ſupplied by 
a condeſcendence. Should we ſeek for a jullifi- 
cation of thoſe deciſions, we may find it, 1 think, 
in the words of the ſtatute, which do not declare 
this omiſſion a nullity, but only that a deed which 
wants the deſignation of the writer ſhall make no 
faith; that is, ſhall be deemed a defective deed; but 
the defect is ſuch as the ſtatute does not preclude 
a party from ſupplying : in ſhort, all the force of the 
omiſhon is, that it makes the party claiming under 
the deed, ſupport it by proof, which, had the deed 
been regular, he would not have needed to do. A- 
nother remark occurs upon this act, that although 
it appoints the name of the writer to be inſerted be- 
fore the inſertion of the witneſſes ; yet if it be inſerted 
in any place, it is ſufficient. We alſo learn from the 
deciſions, notwithſtanding the very preciſe terms 


of the clauſe requiring the deſignation of the writer, 


that a very great latitude in this particular has been 
allowed. 


Theſe are all the laws which preceded the ſtatute 
1681. This ſtatute is the great digeſt of our law 
upon this ſubject; it has now for more than a century 
regulated the evidence of our deeds ; and this too, 
during a period in which the buſineſs of the nation 
has received a molt wonderful increaſe, and with a 
ſecurity to individuals which has called forth the 
warmelt approbation of our lawyers. 
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The act 1681 ſets forth, that by the cuſtom intro- 
duced when writing was not ſo ordinary, witneſſes 
inſert in writs, although not ſubſcribing, are probative 
witneſſes, and by their forgetfulneſs may eaſily diſ- 
own their being witneſſes ; and it proceeds, © For 


* remeid whereof, it is enacted, &c. That only 
++ ſubſcribing witneſſes in writs to be ſubſcribed by 


any party hereafter, ſhall be probative, and not the 
<« witneſſes inſert not ſubſcribing, and that all ſuch 
crits to be ſubſcribed hereafter, wherein the writer 
and witneſſes are not deſigned, ſhall be null, and 
are not ſupplyable by condeſcending upon the 
« writer, or the deſignation of the writer and wit- 
„ neſſes; and further, that no witneſs ſhall ſubſcribe 
as a witneſs to any party's ſubſcription, unleſs he 
© then knew that party and ſaw him ſubſcribe, or 
«© ſaw or heard him give warrant to a notary or no- 
e taries to ſubſcribe for him, and in evidence there- 
e of, touch the notar's pen; or that the parties did, 
at the time of the witneſſes ſubſcribing, acknow- 
« ledge his ſubſcription; otherways the ſaid witneſſes 
*« ſhall be repute and puniſhed as acceſſary to forge- 
ry.“ This act allo regulates the atteſtation of no- 
torial inſtruments and executions. 


We are now arrived at that point, whence we can 
view the whole of this department of our law, mark 
its nature, the periods of its changes, and the cauſes 
by which theſe changes have been produced. From 
this general view, we ſhall be able to deduce con- 
cluſions, which may be uſeful in leading us through 
the queſtions that have ariſen on this ſubject, and 
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in framing thoſe rules of practice by which we ought 
to conduct ourſelves. 


We may mark three periods in the hiſtory of our 
law of written evidence: The firſt reaching from 
the 1 540, back to the remoteſt times; during which 
period, the evidence of deeds reſted upon the ſeal of 
the party, and upon the teſtimony of thoſe who were 
preſent when it was appended. The ſecond period 
includes the ſpace betwixt the 1540 and the 1681; 
during which time, thete was added to the former evi- 
dence of the ſeal and the parole proof, the ſubſcrip- 
tion of the party, or notorial ſubſcription : And the 
third period reaches from the 1681 to the preſent 
day, when dropping the uſe of ſeals, our Legiſlature 
has required the ſubſcriptions of the parties and of 
two witneſſes. Some have rather choſen to divide the 
hiſtory of this part of our law into two periods, thoſe 
of parole and of written proof; as if prior to the act 
1681, our deeds had depended on oral teſtimony alone, 
and from that period on the evidence of hand- writ- 
ing. But when we view the matter more cloſely, 
we ſhall ſee that there is no room for this diſtinction. 
Deeds at this moment, and during every period of 
our law, have depended upon the evidence of wit- 
neſſes; nor is it detracting from the value of written 
evidence to make this conceſſion; for the great excel. 
lency of written evidence does not conſiſt in the proof 
which the deed itſelf gives of its being the preciſe 
will of the party, nor in the means which it affords of 
proving, without further aid, the connection betwixt 
the perſon and the will, the great point of excellency 
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of the written deed conſiſts in the certainty and pre- 
ciſion with which the intention of the party may be 
expreſſed. To connect the party with the will, re- 
quires the co-operation of other proofs ; ſince the 
deed itſelf can afford no other evidence than that 
which may be drawn from comparing the ſubſcrip- 
tions of the parties and witneſſes, with the hand- 
writing of the perſons who are fuppoſed to have ſub- 
ſcribed them; and independently of thoſe circum- 
ſtances which led the Roman lawyers to diſcredit 
the evidence ariſing from the compariſon of hand- 
writing, we have had ſuch wonderful inſtances in 
our own times, of the imitations of the notes of our 
public banks, with all their markings and ſubſcrip- 
tions, and other defences againſt forgery, that were 
the ſimilarity of three ſubſcriptions alone to give force 
to a deed, and to preclude all further inveſtigation, 
there would be an end to all confidence and ſafety. 


It may perhaps be ſaid, that without a law which 


ſhould give an ultimate credit to the ſubſcriptions of 


the parties and witneſſes, we, ſtrictly fpeaking, can 
have no written evidence; for the moment that the 
teſtimony of a witneſs is admitted, deeds, in place of 
ſtanding on written evidence, are made to depend 
upon parole proof: this in ſome mealure is certainly 
true, and it is really a miſtake to conſider our deeds 
as written evidence, independent of parole proof ; 
their credibility would be diminiſhed were this the 
caſe. Our law has, with great wiſdom, in place of 
truſting to one ſpecies of proof, endeavoured to 
combine the whole, ſo as to give to the private deed 
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all the advantages of the public deed, and all the 
authenticity which human affairs can require. 


When the act of Parliament required the ſub- 
ſcriptions of the witneſles, it was not with a view to 
create a proof by writing in ſupport of the deed, but 


merely to ſerve as an aſſiſtant to the memory of the 


witneſs, to bring to his recollection that he was pre- 
ſent when the deed was ſubſcribed, and to enable 
him, at a diſtance of time, to ſwear to the fact when 
called on to atteſt it. It is true that the ſubſcrip- 
tion of the witneſſes has ſerved another and a valu- 
able purpoſe ; that it adds to the proofs by the op- 
portunity of compariſon, and that after the death of 
the inſtrumentary witneſſes, a deed is not left un- 
ſupported and quite deſtitute of proof, which, with- 
out ſuch ſpecies of evidence, it would have been. 


Should any doubts remain on this queſtion, the 


very words and proviſions of the ſtatute ſhould fully 
diſſipate them. It has ſecured, with the greateſt 
anxiety, the name and deſignation of the writer of 
the deed ; why ſhould it have done fo? the act an- 


ſwers, that © were the writer known, it would give 


great light to the trial of the falſehood of the 
e deed;” that is to ſay, the writer's name muſt be 
known, that he may be examined, and the truth or 
falſehood of the deed inferred from his evidence. 
Here then the deed is to ſtand or fall upon the effect 
of parole proof. The law has further required, that 
the witneſs ſhall know the party at the time of 


his ſubſcribing; but how is this to have any effecl 
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without the examination of the witneſſes ? The wit— 
neſſes muſt in terms of the act have ſeen the party ſub- 


ſcribe, or heard him acknowledge his ſubſcription ; 
does not this mean that the party who is challenging 
a deed, may put queſtions to the inſtrumentary wit- 
neſles, in order to bring out theſe facts? In ſhort, the 
whole proviſions of the law ſhew moſt clearly that 
our deeds are not underſtood to depend upon writ- 
ten evidence alone; neither, on the contrary, do they 
reſt upon parole proof; for where a deed has all the 
external requiſites, and is apparently a formal deed, 
it ſtands as good evidence, and will be held effectual 
in law, until it be reduced and ſet aſide : But our 
law has with the greateſt wiſdom drawn from writing 
all the aſſiſtance which writing can give in ſupport 
of deeds, and it has endeavoured to ſtrengthen and 


confirm this evidence by parole teſtimony and cir- 
curſtantial proof; for in ſecurity of a regular deed, 


we have the evidence ariſing from the hand-writing 
of the party and of the witneſſes; we have the evi- 
dence ariſing from the examination of thoſe witneſ- 
ſes, and of the writer of the deed ; and we have the 
means of detection, which the time and place, and 
all their unforeſeen combinations with other circum- 
ſtances, mult afford, | 


We ſhall find, I think, in the caſes which we ſhall 
afterwards have occaſion to go over, a full confirma- 
tion of the truth of what J have advanced at preſent ; 
1 ſhall only further remark, that the principles of our 
law, reſpecting the authenticity of deeds, have been 
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at every period nearly the ſame.—Prior to the 
1540, there was no ſubſcription; but that was be- 
cauſe there could be none; we had then a ſeal, 
which gave almoſt the ſame ſecurity with a ſubſcrip- 
tion in our own days, and we looked for further evi- 
dence (where that was neceſſary) to the teſtimony 
of the witneſſes who were preſent at the execution 
of the deed. During the ſecond period, that is, 
prior to the 1681, we added the ſubſcription of the 
party, but required alſo the evidence of the witneſ- 
ſes and of the ſeal. And during the laſt period we 
RR have dropped the ſeal, and from the extenſion of 
[ knowledge, have been able to add the ſubſcriptions 
5 of the witneſſes, as well as to inſure more complete 
| parole proof, when it becomes neceſlary, 


J | - The reſult of what I have been ſaying upon the 
ö | | general nature of our deeds, may be ſummed up in 
1 theſe ſhort rules. 1. That where a deed has been 


| formally executed, where the party and witneſſes have 
| ſubſcribed it, and where it appears complete in all 
| the ſtatutory ſolemnities, it is a Jegal deed, which 
muſt receive execution, and be effectual in law, un- 


Be till it be reduced. 2. That in the reduction of a 
. deed, the proofs are, by the compariſon of the hand- 
N | writing, or by the evidence of the witnefles, that 4 
| they did not ſubſcribe the deed, or that they did A 
not know the party, or that they did not ſee him F 
| ſubſcribe, nor hear him acknowledge his ſubſcrip- 4 
| tion. 3. That where the party and witneſſes are . 
| 7 

3 dead, the evidence reſts ſolely on the comparatio lite- 1 
N rarum. Such is the general ſtate of our law upon 3 
1 N this ſubje cd. | | 


— : 22 8 I p 
K — — ao 5 —ů ns <a. 9 1 hn 
* 5 3 2 — 3 * * 0 —— — 


1 


LECTURE II. | 43 


I have given this view of our ſtatutory law, unin- 
terrupted by the cafes which have ariſen upon the 
various points of thele ſtatutes, and which ſerve to 
fix and explain their meaning, becauſe I was anxious 
to keep the view which they afford entire and un- 
broken. I am now, in a particular diſcuſſion of all 
the forms and ſolemnities by which deeds are au- 
thenticated, to explain thoſe caſes to you ; and I ſhall 
firſt call your attention to the nature and forms 
of the teſting clauſe ; then I ſhall come to the ſo- 
lemnities neceſſary to the effectual execution of the 
deed, comprehending all the variety of ſubſcrip- 
tions by the party himſelf, as well as by the notary, 
and the particulars to be attended to in the ſubſcrip- 
tions of the witneſſes; I ſhall afterwards explain to 
you the requilites which practice has introduced, 
and which reſt upon common law; and I ſhall fum 
up the whole in a few ſhort rules, which will, I truſt, 
be uſeful. | | 

— ——ññ — 

The uſe of the teſting clauſe, is to give, in plain 
and ſimple language, an account of the execution of 
the deed, the date, the place, the number of 
pages, the names and deſignations of the witneſſcs, 
and to take. notice of ſuch additions as may 
have been made to the deed, or ol ſuch parts as 
have been flruck out betore its final completion. 
This clauſe is in one ſenſe no part of the deed 
for it contains neither the will of the granter, nor 
any proviſion by which that will is to be carried 
into effect; and there is no other clauſe in the deed 
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which does not contain one or other of theſe : This 
clauſe alone relates to the authenticity of the deed, 
and is in fact an attellation or certificate of what 
has been done by the party, in order to give validity 
to the deed. | | 


Although this be the nature and this the effect of | 


the teſting clauſe when fulty expreſſed, yet one thing 
you will obſerve, that had not the Acts of Parliament 
required, that the name and deſignation of the 
writer, and the deſignations of the witneſſes, ſhould 
be inſerted, we are almoſt entitled to ſay, that this 
clauſe might have been entirely omitted, without 
annulling the deed ; this at leaſt is certain, that ar 
one time or other we find every part of it diſpenſed 
with. The very object of the clauſe is to inform us, 
that the party ſubſcribed the deed in preſence of 
the witneſſes; this has been diſpenſed with :—then 
the place has been left out, without hurting the 
deed; — the date has been found to be unneceſſary in 
foine caſes ;—and, before the acts requiring the deſig- 
nation of the writer and witneſſes, the Court has 
allowed the party to condeſcend on them; fo that 
there remains not a ſingle article of this clauſe, which 
has not, at one time or another, been omitted with 
impunity. 


The ſtatutes have now ſo far fixed down this 
clauſe, thut“ in the hinder end of the deed,” muſt 


be inſerted the name and deſignation of the writer, 


and the deſignations of the witneſſes, and the num- 
ber of pages, when the deed exceeds one ſheet. The 
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want of either of theſe are ſtatutory nullities, and 
would be fatal to the deed; but the other particulars 
remain in their former ſtate. I am aware that this 
view may lead to a careleſſneſs and irregularity, where 
it is ſo neceſſary to be uniform and preciſe ; but it 1s 
as much a part of our office and duty, to think freely 
on theſe ſubjects, when they prefent themſelves to 
us as matters of doubr, and as queſtions of validity 
in a deed already executed, and which is to be the 
foundation of others, as it is proper for us to be 
rigidly careful in giving thoſe deeds, whoſe execu- 
tion we ourſelves ſuperintend, every form and ſo- 
lemnity which ſtatute or cuſtom can require :—and I 
hope you will keep this in view, that where I pre- 
ſume to hazard an opinion, it is applicable to thoſe 
queſtions only, which may ariſe on deeds already 
executed, but in no inſtance meant to alter your 
practice, or to leſſen your accuracy and care in the 
obſervance of every ſolemnity and form which are 
uſual, from whatever ſource they may have been 
derived. 


With this in view, I proceed to the caſes which 
have occurred upon the terms of the teſting clauſe, 
uſing it as a text f. 


+ Form of the Teſting Clauſe. 
In witneſs whereof, I have ſubſcribed theſe preſents, (written 
upon ſtampt paper by L. M. writer in Edinburgh,) at Edin— 
burgh the thirtieth day of April one thouſand ſeven hundred 


and ninety-five years, before theſe witneſſes, N. O. aud P'. Q. 
both 
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46 
The teſting clauſe begins tllus: “ In witneſs 


% whereof I have ſubſcribed theſe preſents.” Kil- 
kerran tells us, (voce Writ, No. 14.) That the Lords 


have in three ſeveral inſtances ſuſtaincd a bond 


granted by two people, a principal and a cautioner, 
where the clauſe was in the firſt perſon, in the very 
words I have uſed here: The firſt deciſion was on 
<* the 14th February 1712, Orr v. Wallace, though 
the witneſſes, notwithſtanding what the docquet 
* afſerts, might have ſeen one only of the parties 


both writers in Edinburgh. 
N. O. witneſs. | | A. B. 
P. Q. witneſs. 
| Or this form. 


In witneſs whereof, theſe preſents, conſiſting of this and the 
ten preceding pages of ſtampt paper, written by L. M. apprentice 
to R. S. clerk to the ſignet, are ſubſcribed by us as follows, viz. 
By me the ſaid A. B. at Edinburgh the thirtieth day of April 
one thouſand ſeven hundred and ninety-five years, before theſe 
witneſſes, N. O. and P. Q. both writers in Edinburgh, witneſſes 
alſo to my ſigaing the marginal note on the third page hereof, 
which marginal note is written by the ſaid N. O. four words 
on the tenth line from the top of the third page, being deleted 
before ſigning ; and by me the ſaid C. D. at Glaſgow, the firſt 


day of May and year foreſaid, before theſe witnefles T. W. 


merchant in Glaſgow, and W. Y. his clerk, witneſſes alfo to 
my ſigning the ſaid marginal note on the third page hereof, the 
date, and names and deſignations. of the witneſſes to my ſub- 
ſcription, being inſerted by the ſaid W. V. 

N. O. witnels. | | A. B. 

P. Q. witneſs. e. 1% 

T. W. witneſs. | | 


W. V. witnels. 
(When the deed is in the form of an indenture, this 
clauſe will run in the third perſon.) 
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«+ ſubſcribe, and no matter which as to the cautio- 
„ ner. Afterwards, on the I5;th January 1734, Gil- 
„ mour v. Black, a bond by a principal and cautio- 
ner, docqueted in the ſame manner, was ſuſtain- 
ed in reſpect of the former deciſion. And now, of 
this date, (11th February :748,) a bond by a prin- 
% cipal and cautioner, where the clauſe was expreſ- 
„ ſed in the ſame terms, was ſuſtained in reſpect of 
© the two former deciſions. Taylor v. Lord Braco.” 


Theſe deciſions are ſaid to have been given from 
the force of precedent, and this coming from Lord 
Kilkerran, is entitled to high reſpect, and proves, 
that ſuch muſt have been the underſtanding of the 
Court; yet may we not ſay, that ſuch queſtions are 
of a nature to which a precedent ought not to apply? 
Where any particular form has been followed on the 
faith of a deciſion, there the precedent will neceſſa- 
rily have much influence with the Court ; but it 1s 
impoſſible, becauſe one abſurd miſtake has been o- 
verlooked by the Court, and becauſe the words,“ I 
have ſubſcribed,” have been in one inſtance ap- 
plied to the ſubſcription of two parties, that any 
other perſon could have intentionally followed the 
ſame form of a telting clauſe; and conſequently nei- 
ther the ſecond, nor even the third perſon who com- 
mitted this miſtake, had a right to found on the for- 
mer deciſions. The truth is, that, however the 
Court may, 1n thole cafes, have been influenced by 
the former deciſions, it appears evidently, that the 
want of this part of the teſting clauſe, or an error in 
the expreſſion of it, is held to be fully ſupplied by 
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the actual ſubſcription of the parties. Thus, in a 
later caſe, preſerved in the Fac. Col. vol. II. No. 
165. where a bond ſigned by two perſons, was atteſt- 
ed in this way, © In witneſs whereof, theſe are ſub- 
ec ſcribed with my hand at Edinburgh, &c;“ it was 
objected by the heir of the grantee, that the pronoun 
„my could refer only to one of the ſubſcriptions, 
and particularly to neither ; but this was repelled, 
the bond being ſigned by both. Feb. 9. 1759. 
Dunbar. But the above was ſtill more unequivo- 
cally pointed out as the ground of deciſion, in a caſe 
where the teſting clauſe wanted entirely the words 
I have ſubſcribed:” Thus in the Fac. Col. vol. IV. 
Suppl. No. 10. 21 June 1765, Gordon v. Mur- 
ray. The Court came to judge of a teſting clauſe 
in theſe terms: © In witneſs whereof, thir preſents 
written by Alexander Cairns notar, at the burgh 
5 of Galloway, the twenty-fourth of Auguſt 1669, 
te before theſe witneſſes, &c.” The objection here 
was, that there were no words importing that the 
deed was ſubſcribed by the granter: To this it was 
anſwered, that it ſufficiently appeared who the gran- 
ter was from the deed, which was ſubſcribed by 
him; that the writer and witneſſes were deſigned, and 
that the witneſſes had ſubſcribed, which 1s all that the 
law requires. The Lords repelled the objection.— 
And a queſtion of the ſame kind 1s taken notice of by 
Forbes, 1 July 1712, M*Ildownie v. Grahame, tho? 
it appears to have been attended with a ſpecialty. 


The teſting clauſe goes on to declare the number 
of pages of which the deed conſiſts, and this is not 
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only highly proper in itſelf, becauſe without this 
precaution a new ſheet might be inſerted, connecting 
with the other, and totally changing the nature of 
the agreement; but it is a ſtatutory ſolemmity ; for 
the act 1696, c. 15. upon a narrative of the great 
inconvenience to which the leidges were put, 
in finding out clauſes and paſſages in long deeds, 
conſiſting of many ſheets battered together, which 
muſt either be folded or rolled up, © ſtatutes and or- 
dains, that it ſhall be free hereafter for any perſon 
who hath any ſecurity to write, to chuſe whether 
he will have the ſame written on ſheets, battered to- 
gether as formerly, or to have them written by way 
of book, in leaves of paper, either in folio or quar- 
to, providing that if they be written book-ways, eve- 
ry page be marked by the number, firſt, ſecond, &c. 
and ſigned as the margins were before, and that the 
end of the laſt page make mention, how many pages 
are therein contained, on which page only, wirncſles 
are to ſign, in writts and ſecurities where witneſles 
are required by law; and which writts and ſecurities, 
being written book-ways, marked and ſigned as ſaid 
is, his Majeſty, with conſent foreſaid, declares to be 
as valid and formal, as if they were written on ſeve- 
ral ſheets battered together, and ſigned on the mar- 
gin according to the preſent cuſtom.“ 


This act ſufficiently ſhews what the ſormer prac- 


tice was, and it is unneceſtary to obſerve, that the 


practice was univerſal; it was the way in which all 
records were kept, from which they were called 
rollments of Court. But whatever cauſe gave riſe ta 
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the enactment, certain ſolemnities have been required 
by the legiſlature, for preſerving the connection be- 


twixt the different parts of a deed. 


Theſe requiſites, where the deed conſiſts of more 
than one ſheet, are abſolutely neceſſary ; where it 
conſiſts of one ſheet only, they have been diſpenſed 
with ; thus in the caſe of Robertſon, decided 7th 
12 1742, (collected by Kilkerran, voce Writ, 
No. 7.) we are told, that“ a nullity being objected 


to Major Robertſon's teſtament upon the act of 


„Parliament 1696, That although conſiſting of four 
pages written book-ways, it did not, as the ſaid 
« ſtatute directs, make mention in the end of it, how 
„many pages were therein contained, the objection 
<« was repelled in reſpect that the deed was written 
upon one ſheet only.” 


In another caſe, Fac. Col. Feb. 14th 1998, Mac- 
donald v. Macdonald, an objection was made to a 
deed, written on one ſheet, the teſting clauſe of 
which commenced on the bottom of the ſecond page, 
that neither was the number of pages mentioned, 
nor the pages numbered in terms of the act. The 
Lords repelled both objections. 


— —— — 


The teſting clauſe next proceeds to mention, 
that the deed is written on ſtamped paper, or on pa- 
per duly ſtamped, and our revenue laws have im- 
poſed ſtamps of different values according to the 
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nature of the deed. This part of the teſting 
clauſe is a matter of no great moment, as the ſtamp 
anſwers for itlelf, but it is cuſtomary to mention, 
that the deed is written on ſtamped paper, and 
therefore it ſhould be done, Where the ſtamp acts 
admit of a deed's being ſtamped, the objection of 
there being double deeds on the ſame ſheet of paper, 
may be got the better of, by procuring a new ſtamp 
on the ſecond deed, as happened in a caſe collected 
by Falconer, 11th July 1749, Roſs v. Steven, where 
two leaſes being written on the ſame ſheet, the firſt 
was ſuſtained, the Court finding that L. 5, by the 
Statute 12 Anne, mult be paid for validating the ſe- 


cond leaſe; 


e ——— @& 93 ” 


Then come the name and deſignation of the wri- 
ter of the deed. This we have ſeen was firſt made 
a requiſite by the act 1593, c. 175, which declares, 
„That no deed ſhall make faith in judgment, 
& nor outwith the ſame, unleſs the name and deſig- 
nation of the writer, be inſerted in the end of the 
* deed, before the inſerting of the witneſſes.“ 


We are told by Lord Kaims, vol. II. of the Dic- 
tionary, that our Judges at firſt heſitated, whether 
on the one hand, to conſider a deed wanting the 
writer's name and deſignation, as null under the act, 
and as no better than a piece of blank paper; or on 
the other, to conſider the deed as liable to an excep- 


tion only, which might be overcome by a proof of 


who the writer was, or removed by homologation. 


- 
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They came to give the laſt interpretation to the act, 


and to admit of a condeſcendence of the name and 
delignation of the writer. Spotiſwood, (Writs) 12th 
March 1628, Diſhington v. Scott; Stair, 5th De- 
cember 1665, Cunningham v. Duke of Hamilton; 
2d February 1710, Sharp v. Earl of Nithſdale, —or 
where he was dead, of a compariſon of his hand- 
writing; 22d February 1676, Ogilvie of Innes v. 
Gordon, Dirl. No. 343, Stair, vol. 2. p. 420. I 
need not upon this point trauble you with the caſes 
themſelves; a reference to them, and to the autnori— 
ties, will be ſufficient : Spottiſwood, Pratt. p. 359; 
Fir George MFKenzie's Obſervations on the act 
1593; and yet by a deciſion, 16th June 1761, Duke 
of Gordon v. Gordon, Fac. Col. vol. III. No. 37, it 
was found, that the want of the name and deſigna- 


nation of the writer of a charter in the 1668, was 


not ſupp!;able, and that the charter was null. 


But it is of more importance for us to attend to 
what the ſtatute 1681, c. 5. has required upon this 
point, and to ſtudy the deciſions which have been 
pronounced upon it. By that act, it is declared, 
& That all writs to be ſubſcribed hereafter, wherein 
+ the writer and witneſles are not deſigned, ſhall be 
null and not ſupplyable by condeſcending on the 
*© writer, or on the deſignation of the writer and wit- 
* nefles.” The neceflity of inſerting the name and 
delignation of the writer, was thus completely fixed, 


not only by declaring the want of it a nullity, but 
by prohibiting the Judges to receive a condeſcen- 
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dence on that point; this has therefore become 
a ſtatutory ſolemnity, which cannot be diſpenſed 


I ſhall firſt conſider thoſe caſes in which the name 
and deſignation of the w:iter have been altogether 
omitted. In Fountainhall, 21 Nov. 1704, Kilpatrick 
v. Ferguſſon, we find this caſe : Kilpatrick and Fer- 
guſſon borrowed 2800 merks on bond, which ſum 
was paid up by Kilpatrick, and he now purſued the 
heir of Ferguſſon (who had died) for his ſhare : The 


defender was a minor, and this defence was pleaded 


for him, that the bond was null, as wanting the 
writer's name. To this it was anſwered, that the 
filler up of the witneſſes names and date, was men- 
tioned and defigned in the bond, and the defender 
could not deny upon oath, that William Alves was 
the writer, who was ready to ſwear to the truth of 
this. It was replied, that the want of the writer's 
name, is a ſtatutory ſolemnity which the act declares 
unſupplyable ; the condeſcending on the writer is 
therefore not ſufficient : * The Lords thought it in 
<« a court of conſcience, a good and ſufficient bond; 
<« but as our law ſtood, it was null; and though it 
« was both unmannerly and unneighbourly to propone 
this nullity, yet being proponed, they were forced 
« to ſuſtain it, though hard, quia ita lex ſcripta eſt : 
and if this were diſpenſed with, then a great mean 
« of improbation of writs as falſe, would be cut off, 
« viz. the writer of the body of the writ, that being 


the main reaſon for inſerting his name.” 
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The next caſe is in the ſame author, 23d Decem- 
ber 1707 : Irvine v. Maxwell, where in writing out 
a dilcharge, the writer, in place of inferting his own 
name, had copied, from a form of a diſcharge before x 

him, the teſting clauſe, with the name of the writer 
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of that diſcharge : The objection was, that it was 

falſe, as bearing to be written by one who did not 4 
write it; or if acknowledged not to be his writing, 3 
then it was null, as wanting the name and deſigna- 1 


tion of the real writer. The Lords, on a declara- 9 
tion by the creditor to whom the money had been [ 
paid, that he truly ſubſcribed the diſcharge, allowed 4 
the witneſſes to be examined as to their ſeeing the 7 
the money aQually paid, in order to adminicle the 7 
writ, although the debt was now in the perſon of 
an adjudger. But the very ſame eircumſtances oc- 
curring in a caſe decided on the 11th Feb. 1710; 
Irvine v. Macjor, (Fountainhall,) with this difference 
only, that the deed had been executed prior to 1681; 
the Court found the deed null, leaving the perſon 
who had paid the money to his other mean of proof. 

On the 4th January 17 10, there is a cafe collected 
by Forbes, Logie v. Ferguſſon; in which Ferguſſon 
bdeing purſued for implement of the obligation by 
0% „ his father, bearing the writer's name, but wanting 


| 4 his deſignation; the truth of the ſubſcription and A 
| 7 ,. » + exiſtence of the obligation, the purſuer referred to 9 
| ebe the oath of the defender; yet the Lords found the > 
Inec (1H ſaid writ, which was granted ſince the ad 1681, nul! 3 
dor want of the writer's deſignation, albeit the pur- | 


ſuer offered to prove by the defender's oath, that the 
obligement was truly ſubſcribed by his father, and 
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{till unſatisfied ; and alledged, that the ſtatute 1681 
prohibited ſupplying by condeſcendence only, with- 
out prejudice to ſupply by other methods. A ſimi- 
lar deciſion was given 23d January 1711, Roſs 
v. Roſs, alſo collected by Forbes. And again in 
another caſe, where, in a decree arbitral, the name and 
deſignation of the writer had been omitted, Forbes, 
3d July 1711. Short v. Habkin. On the 4th Feb. 
1725, in a caſe collected by Edgar, Campbell v. 
Campbell, where a letter not holograph had been 
given, promiſing to produce, againſt a certain day, 
a man who was then in priſon, and who, on that 
obligation, was liberated; the Court ſuſtained the 
objection of nullity, but allowed the promiſe to be 
proved by the parties oath. | 


The next caſe that occurred, is collected by Lord 
Kilkerran, (voce Writ, No. 8. and 11,) Duke of 


Douglas v. the Creditors of Littlegill ; but properly 


ſpeaking, it does not apply to the act 1681, but to 
the act 1593; and you will recollect, that between 
theſe acts there is this eſſential difference, that the 
firſt delared only that the deed ſhould make no faith 
in judgment; while the laſt declared the deed to be 
null; the practice following upon theſe acts has 
been equally diſtin& ; for prior to the act 1681, the 
Court were in the uſe of admitting condeſcendences ; 


whereas ſince that ſtatute, as appears from the deci- 


ſions that have been quoted, no ſuch proof has been 
admitted ; when, therefore, the Court, in the Duke 
of Douglas's caſe, ſuſtained the objection, but allow- 
ed the omiſſion to be ſupplied, they did not in any 
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ſhape affect the principle of the above deciſions, re- 
jecting all ſuch proof, under the ſtatute 1681. 


The next caſe that I have obſerved is in the Fac. 
Col. 4th July 1781, Grierſon v. King, where a diſ- 
charge wanting the ſtatutory requiſite of the writer's 
name, was declared null, and a defence founded on 
it repelled ; and within a few days of this, we have 
another deciſion on this point; it is on the 19 July 
1781, Rymer v. M'Intyre, but the circumſtances are 
very indiſtinQly ſtated in the printed report. The 
deed upon which the queſtion aroſe, was an inden- 
ture upon which the apprentice had ſerved for three 
years, and at laſt left his apprenticeſhip on account of 
bad uſage ; the queſtion was, whether the indenture 
was binding, the teſting clauſe bearing, © In witneſs 
** whereof, both the ſaid parties have ſubſcribed 
e theſe preſents, written upon ſtamped paper by”— 
Here the teſting clauſe ſeems to have ſtopped, and I 
underſtand that thus far it had been written by the 
perſon who wrote the indenture; it came into the 
hands of the parties, and Gavin Rymer and Adam 
Richardſon being the witneſſes, Rymer adds aſter the 
words which I have quoted, Gavin Rymer ſhoe- 
maker,” and Richardſon adds his name, with the 
word © ditto,” and then below they add, Witneſ- 
e ſes, Gavin Rymer, Adam Richardſon ;” ſo that it 
reads © Written on ſtamped paper by Gavin Rich- 
„ ardſon ſhoemaker.” The objection to this deed 
was, that it was null upon the act 1681; Obſerved. 
on the bench, as in this caſe, there is full evidence 
of an agreement between the parties, there would 
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have been ground, altogether independent of the 
« jindenture, for compelling either of them to enter 
regularly into a written contract. The Lords, in 
* reſpect of the apprentice's entering into his maſ- 
« ter's ſervice, and continuing there for three years, 
„by which the indenture was homologated by both 
< parties, repelled the objection, of the want of the 
legal ſolemnities.“ 


From theſe caſes you will learn, that under the 
Statute 1681, the deciſions of the Court have been 
very uniform on this point; for in almoſt all of 
them, one and the ſame deciſion has been given; — 
the want of the name of the writer has been conſider- 
ed as a ſolemnity which could not be ſupplied. 


The other deciſions which I have taken notice of, 
and which may ſeem to infringe upon this rule, are 
to be accounted for, from the circumſtances in 
which they were pronounced. Thus the firſt of 
them, 23d December 1707, Irvine v. Maxwell, was 
the caſe of a diſcharge, in which the writer copied a 
former diſcharge verbatim, inſerting the name of the 
writer of the former, in place of his own name, as 


writer : this deed was no doubt ſuſtained ; but you 


will obſerve, that it was atteſted by a writing under 
the hand of the granter; the examination of the 
inſtrumentary witneſſes, being craved merely to ad- 
minicle the writ, it was allowed: and the effect of this 


deciſion is fully taken away by the ſubſequent deci- 


ſion, Irvine v. Macjor, Iuth February 1710. The 
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ſecond caſe is that of the Duke of Douglas, where a 
condeſcendence of the writer's name was received; 
but the deed challenged was executed previouſly to 
the 1681, and therefore the deciſion can in no ſhape 
affect the principle admitted by the Court in deci- 
ding upon the effect of the ſolemnity as eſtabliſh- 
ed by that act. In the on:y other caſe, Rymer v. 
M-Intyre, the Court, although they repelled the ob- 
jection of the want of the legal ſolemnities, did yet 
(we ſee from the judgment) put it upon the ꝗpecial 


circumſtances of the caſe ; and the opinion delivered 


from the Bench ſhews, that the circumſtances were 
held by the Court as ſufficient to bind .the parties. 
Perhaps it would have been better to have ſuſtained 
the objection, and to have given effect to the circum- 


ſtances, by forcing the parties to enter into a new 


agreement, (as was done in the caſe of Campbell v. 
Campbell, 4th February 1725) ; but that the Court 
meant not to alter the former deciſions, 1s clear, 
from the judgment pronounced in the caſe of Grier- 


fon v. King, decided only 14 days earlier. 


We may therefore ſafely conclude, that the omiſ- 
ſion of the name and deſignation of the writer of 
the deed, is a nullity which cannot be ſupplied. Al- 
low me, however, to remark here, that it 1s the de- 


ſignation of the writer only, which the act 1681 re- 


quires, without ſpeaking of his name; and the for- 
mer act, tho? it be more preciſe in this particular, 
yet, according to the interpretation which it received, 
allowed any defect to be ſupplied. : 
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I ſhall proceed, in the next diſcourſe, to the caſes 
in which there was not a total omiſſion, but only 
defects and inaccuracies in the deſignation of the 
writer of the deed. | 
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HAVE taken notice of thoſe caſes in which there 
has been a total omiſſion of the name and de- 
ſignation of the writer; and I come now to thoſe in 
which there has been, not a total omiſſion, but merely 
an inaccuracy or defect. 


Forbes gives us a caſe, 27 June 1706, M Micken 
againſt Kennedy, where the deſignation of notary 
e was found to be ſufficient ; for that,” we are told, 
is not like the general deſignation of writer, which 
every body aſſumes at pleaſure; a notary having a 
public office, that requires a previous trial and ad- 
„ miſſion by the Lords of Seſſion, and an act to be 
extracted by a clerk, who keeps a record of the 
name, and manner of ſubſcription of the perſon 
admitted.“ We ſhould imagine from the reaſon- 
ing here, that Writer” was held to be an inſuffi- 
cient deſignation. But the next queſtion which oc- 
curred ſhows us, that this was by no means the 
caſe; for on the 20 Feb. 1712, in a queſtion, the 
Creditors of Craig of Riccarton againſt Rule, the 
writer of a deed, being deſigned merely © Writer,” 
and without mentioning where he lived, the deſig- 
nation was ſuſtained. It was argued that the de- 
ſignation © Writer” is as preciſe a deſignation as 
Preacher of the goſpel, merchant, maſon or wright ; 
and that it muſt be preſumed he was writer in 
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Edinburgh, where the deed was ſigned. But in a 


caſe very nearly fimilar, and decided the ſame year, 
a different judgment was given; I mean the caſe of 
Murray againſt Lady Semple, 22d juiy 1712, where 
a deed having been executed in Dublin, after the 


Scotch form, and the writer of it deſigned, © Edward 


Dudgeon, gentleman,” “ the deſignation was not 
e ſuſtained as ſufficient.” It was argued on the one 
hand, 1. That the title, Gentleman” was recogniſed 
in our acts of Parliament, and that in England and 
Ireland, the law has diſtinguiſhed that claſs as above 
the rank of merchants and mechanics, and inferior 
to barons or landed men. 2. It was argued, as in 
Rule's caſe, that it muſt be preſumed Mr Dudgeon 
was a gentleman in Dublin, ſince the deed was exe- 
cuted there. But the anſwer was thought good; 
I. That it was neceſſary to have ſuch a deſignation 
as might remove all ambiguity, and fix and point 
out the perſon, that he may be known and found, 
in caſe improbation were proponed ; but the deſig- 
nation of Gentleman is aſſumed at pleaſure, is quite 
vague, and does no more aſcertain the perſon, than 
the deſignation of man or boy. 2. That as Gentle- 
man means no employment nor charaQter that con- 
neQs the perſon with the place, it cannot be pre- 
ſumed that the writer even reſided in Dublin. 


There was a caſe decided 15 Feb. 1706, accor- 
ding to Forbes, and by Fountainhall's report on the 
20th, Duncan againſt Scrymgeour, where the Court, 
even in a ranking of creditors, gave toa teſting clauſe 
an interpretation different from its original mean- 
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ing; but one which removed an objection to a 
defect in the writer's deſignation. The caſe turned 
on this clauſe: I have fubſcribed theſe preſents, 
« written by George Henderſon, at Auchterhouſe, 
© this 11 Dec. 1685, before theſe witneſſes, Abraham 
Nicol, hammerman in Auchterhouſe, Patrick Hen- 
derſon, eldeſt lawful ſon to the ſaid George Hender- 
« ſon, writer hereof, and the ſaid George Henderſon.” 
The objection was, that neither George Henderſon 
nor his ſon were deſigned. — The fact was, that George 
Henderſon did reſide at Auchterhouſe ; and in ſup- 
port of the deed, it was argued, that he was defign- 
ed properly, and that the only defect was, the want 
of the place of execution, unleſs this be taken as a 
conciſe way of menionting both—the Lords thought 
it was but an error, and ſeeing interpretation muſt be 
taken, ut actus valeat potius quam pereat ; there- 
fore they repelled the nullity, and ſuſtained the 


bond. 
| \ 


There is another caſe regarding the deſignation 


of the writer. A contract of marriage was objected 
to by the heirs of the huſband, whoſe name was 
John Dickſon—In the teſting clauſe, he deſigned 
himſelf as the writer, only by ſaying, the ſaid John 
Dickſon, although there was in no part of the deed 
any deſignation ; yet as the marriage followed, 


which pointed him out more ſtrongly, and as he 


had conveyed in this contract ſome bonds to his 
wife, in which he was fully deſigned, and which he 
had narrated in the contract; it was therefore held, 
that John Dickſon, as writer, was ſuſficiently de- 


— 
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ſigned. Forbes, 22d December 1710. Dickſon v. 
Logan. 


The laſt caſe which I have to mention on this 
head, is one of a late date, where the Court repelled 
the objection of a defect in the writer's deſignation. 
At the general election in 1780, an objection was 
moved in the meeting of Freeholders of Roxburgh, 

to Sir John Dalrymple's claim, and among others, 
that in his diſpoſition, the writer was deſigned 
john Scott, clerk to the ſignet,” when, in fact, he 
was only an apprentice to Cornelius Ellio:, clerk to 
the ſignet, the words © apprentice to Cornelius 
Elliot” being omitted. This objection was over- 
ruled by the Freeholders, and their judgment was 
approved of by the Court, 17 Jan. 1781. Sir John 
Scott againſt Sir John Dalrymple, Fac. Col. vol. IV. 
Part 2. No. 15. But I muſt remark, that this caſe 
would not probably be conſidered as a precedent, 
were a ſimilar queſtion to ariſe in a competition of 
creditors ; for it occurred, you obſerve, in an election 
queſtion, and came before the Court, as a Court of 
Appeal, from the Court of Freeholders. One pe- 
culiarity of the caſe therefore was, that as frzehol- 
ders can judge of no objection that does not appear 
on the deed itſelf, or which requires extraneous 
proof, or which is properly a queſtion of reduction; 
neither could the Court of Seſſion in reviewing their 
judgment. 


It is by no means neceſſary, that the inſertion of 
the name and defignation of the writer ſhould be 
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made by himſelf, it is ſufficient that it be made. 
This point came to be very deliberately tried in a 
caſe reported by Fountainhall, 21 Feb. 1710. White 
v. Henderſon; where the Lords, by a plurality, found 
that the writer's name not being inſerted by himſelf, 
but by the perſon who wrote the teſting clauſe, this 
was a nullity: though many doubted ; and on a re- 
claiming bill, it was ſtopped till further hearing. On 
the gth of June, Fountainhall adds, the Lords on a bill 
altered this interlocutor, and found it no nullity. 
And from Forbes, p. 458. we learn the principle of 
this laſt judgment to have been, In reipeCt it was 
thought a dangerous preparative, to annul writs 
upon pretence that the writer's name was not inſert 
with his own hand, there being nothing more ordi- 
* nary than to ſend bonds from Edinburgh to the re- 
moteſt places in Scotland, to be ſubſcribed and filled 
© up in the effential parts; as writs ſigned in the 
country are often remicted, with a note of the date, 
© names and deſignations of the witnelles to be inſert 
* by the writer of the body, at Edinburgh.” But 
perhaps it was going rather far, where the writer 
was not named in the deed, though he was one of 
the witnefles, and as ſuch deſigned in it, to ſuſtain 
as a ſufficient compliance with the act, his adding to 
his ſubſcription, © witneſs and writer hereof 3” for 
the act, in requiring the writer to be deligned, re- 
quires him to be deligned as writer: Let this was 
decided, Dalrymple, 26 July 1716. Dronan v. 
Montgomery. 
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have t'1us gone over the deciſions which have 
ariſen upon the defignation of the writer, and the in- 
terting of his name and deſignation. But ſtill it re- 
mains to be conſidered, what, in queſtions about 
the deſignation of the writer, is to be underſtood 
as comprehended under the term © Deed;“ In this 
ſenſe, is a marcinal note, or is the teſting clauſe any 
part of the deed? And what is the rule in the caſe 
of a printed deed ! 


I. I ſhall have occaſion afterwards to call your 
attention to maryinal notes more particularly ; all 
thac I ſhall fay here is, that a marginal note being 
properly a part of the deed omitted, it does not ſeem 
to be ellentially necetlary to deſign the writer of the 
marginal note particularly, unleſs it has been written 
by a perſon diflerent {from the writer of the deed. 


2. The next queſtion is, Whether the teſting 
clauſe be part of the deed, fo as to fall under the 
ſtatute requiring the name and deſignation of the 
writer? or would the want of the deſignation of the 
writer of the teſting clauſe, be fatal to the deed? In 
this ſenſe the teſting clauſe is held to be no part of 
the deed ; and from the nature of the clauſe you will 
obſerve, that it neither expreſſes the Will, nor is it 
a clauſe neceTary for carrying the Will into execu- 
tion. Therelore, where the writer of the deed is 
named, it is unneceflary that the writer of the teſting 
clauſe ſhould be named; although it may be uſeful 
to do ſo, and in ſome particular cafes, the omiſſion 
of this may act ſtrongly in aid of other preſump- 
tions againſt a deed. It was found in the 1683, im- 
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mediately after the paſſing of the act, and by the very 
perſons by whom the act was framed, that the deſig- 
nation of the writer of the teſting clauſe was unne- 
ceſſary. The deciſion was-—The Lords found it no 
nullity, that the writer of the witneſſes names and de- 
ſignations was not mentioned nor inſerted ; Novem- 
ber 1683, Watſon v. Scott, collected by Foun- 
tainhall,—and by Falconar, on the 3oth of Novem- 


ber. 


3. As to the deeds of which the clauſes of ſtile are 
printed, and the material parts only in writing, (a 
bond for inſtance, where the name of the parties, the 
ſum, and term of payment only are in writing,) they 
are held in our law, as well as in the law of Eng- 
land, to be effectual deeds ; but the name of the 
perſon who fills up the document mult be inſerted. 
This indeed ſeems fully ſuſficient to give that proof 
for the detection of forgery which the law intended 
to give. Accordingly ſuch a deed was ſupported, 
Creditors of Spott competing, zoth November 1711: 
and the Court refuſed to ſuſtain a bond of this kind 
where the perſon who filled it up was neither na— 
med nor deſigned, 2 5th January 1710, Forbes v. Al- 
lardice. In that caſe the Lords found, that although 
for the greater diſpatch of buſineſs, incorporations 
and public offices are allowed to print their bonds 
with. blanks for the ſubſtantials, yet the filler up of 
thoſe bonds muſt be deſigned, and therefore they 
ſuſtained the nullity objeGed againſt the bond, in the 
preſent caſe, that the filler up of the blanks is not 
named and deſigned. 
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After the deſignation of the writer, the teſting 
clauſe mentions the place and date of execution- 
This has not the character of a ſtatutory requilite, 
but reſts entirely upon common law. Let us there- 
fore ſee what the common law has required upon 
the point. Were I to hazard any general opinion 
upon this ſubject, I ſhould ſay, that under the com- 
mon law, it is neceſſary for the perſon who founds 
on a deed, to afford to his adverſary every op- 
portunity of information, which may be uſeful in the 
reduclion of the deed. And as it is a point of much 
importance, that the reducer ſhould have it in his 
power to prove the falſehood of the deed, by proving 
an alibi of the granter or witneſſes, the place and 
date are under the common law neceſſary parts of a 
deed. The omiſſion of them, it is true, will not ope- 
rate as a nullity, for the ſtatutes do not enact this; but 
the plain ſenſe and neceſſity of the thing hows how 
proper it is to require a condeſcendence of the place 
and date, as in former times a condeſcendence was 
required of the witneſſes, when their names and de- 
ſignations were omitted. But what do our authors 
and deciſions ſay to this? Balfour (voce Probation 
be writt 5. 36. p. 368.) lays it down, that inſtru- 
ments, evidents, or writts produced for probation 
* of any action or defence, make no faith, neither 
* ſhould be receivit, gif there be ane raſure or diverſi- 
tie of hand writs or alteration of the writ, ſpecially 

ein an ſubſtantial place, or gif the ſamen has not an 
* ſuſſicient and authentic ſeal and ſubſcription, or gif 
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© there be not twa witneſſes, at the leaſt, conteint 
« thereintil, with the notar; or gif the ſame contains 
© no date, nor mention of days nor place; for like as 
* witneſs ſould depone, touching the place even fo, 
* the inſtrument ſould contain the place wherein the 
obligation or contract was made, or gif the paper 
© or parchment be cancelled, or riven, or interlyned 
* betwixt the lines, or in the margin.” And under 
the title of Inſtruments (ſec. 7, 8, & 9.) there are the 
following regulations: Ane public inſtrument makes 
na faith, gif it contains pot expreſsly ane ſpecial 
© place, quarin the ſamen was taken in the notars 
hand; and the ſamen is not authentic, gif it contains 
* the name of a houſe or place, and yet ſhews not nor 
© declares where the ſaid houſe or place is or lies. 
* Aninſtrument, charter, contract, obligation, orother 
* writing being razit in any ſubſtantial part, as in 
name and ſirname, ſubſcription of the notars or par- 
ty, is not authentic, neither ſould make any faith. 
They bean interlynit in any part, quilk is not ane 
* ſubſtantial part, nor yet alters the ſenſe thereof, are 
* ſufficient and authentic, notwithſtanding the ſaid in- 
* terlynation, an the body be all of ane man's hand- 
* writt.” Thus we fee the place and the date ranked 
by Balfour among the eſſential parts of a deed by 
the common law, and equally requiſite with the 
ſealing, or the names of the witneſſes. 


Spottiſwood, in his Practics (title Improbation, p. 
164,) ſpeaking of indirect improbation, conſiders vi- 
tiation in the date, names of perſons, or other prin- 
cipal parts of the writts, if cancelled or blacked, as 
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grounds of improbation, and Craig, (lib. II. d. 4. 
v 4. ſays, „the marking of the day, month, and year, 
* which we call the date, is neceſlary, yet if the day 
* be omitted, I do not think the deed will be annui- 
© led. But the year and perhaps the month are ne- . 
ceſſary, leſt the opportunity of improbation ſhould 
be loſt; for without this, one could not eaſily prove 
* the falſehood.” And he conſiders a falſe date as a 

complete vitiation of the deed. Of the neceſſity for 

inſerting the place he ſtill more doubtfully ſpeaks. 
Stair, B. IV. tit. 42. J. 19. ſpeaking of vitiations in 
ſubſtantialibus of deeds, enumerates, among other 
ſubſtantials, the date, not only as to time, but as to 

place, the name of the writer, or filler up of the 

© blanks, or filler up of the date, and witneſſes, and 
© the names and deſignations of the witneſſes, ſince 

© the act requiring their deſignation to be expreſ- 
© fed, they are de ſubſtantialibus in all writts, where 
the queſtion is of their being true or authentic.“ 


Erſkine, B. III. tit. 2. ſec. 18. ſays, © the inſerting 

* of the time and place of ſubſcribing, may be in ma- 

ny caſes a ſtrong guard againſt forgery, for which 

* reaſon it is by Stair accounted a ſolemnity. But as 

* ſolemnities are not to be multiplied without a war- 

rant either from ſtatute or univerſal cuſtom, deeds 

have been adjudged valid, without mention either of 

© the place, or time of ſigning ;” and he quotes as 

| his authority, February 15. 1706, Duncan, and 21ſt 
July 1711, Ogilvy. | bs 

Theſe caſes referred to by Mr Jrſkine, I ſhall im- 

mediately conſider ; but there are ſome previous caſes 
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which I ſhall firſt take notice of. In a caſe decided 
on the 11th December 1621, Hamilton v. Sinclair, 
(Durie), it was obiected to a bond, that it wanted 
the day, month, and year; but the Lords repelled 
the objection, upon the defender's offering to prove 
the preciſe time at which it was executed. In ano- 
ther caſe, Grant v. Grant, I5th January 1662, 
where it was pleaded by way of exception againſt a 
bond, that it had no date, expreſſing neither the day 
nor the year; it was anſwered, That the bond bore 
the term of payment to be Whitſunday next 1635, 
which proves it to have been granted betwixt Whit- 
ſunday 1634, and Whitſunday 1635. Replied, Non 
relevat, unleſs the month and day were alſo ex- 
preſſed, becauſe otherwiſe the means of improbation 
ceaſe, by proving alibi. © The Lords repelled 
the defence, ſeeing the year was exprefled in 
re antiqua. But if improbation had been inſiſt- 
« ed on, leſs reaſons in the indirect manner would 
ebe ſuſtained.” And on the 2d July 1712, Mac- 
Keldony v. Graham, a bond payable at Mar- 
tinmas 1679, but without a date, was ſuſtained, the 
bond being in re antiqua. In theſe cates, the Court 
ſeem to have repelled the objection only on the 
offer of proof, and on the footing of the hond's being 
in re antiqua. But in the cale of Crawford v. 
Duncan, 7th June 1660, although they found it re- 
levant to fupply the want of date and place by the 
oath of the debtor, yet it was with this proviſion 
that tlie defender might add what quality ke thought 
fit, and that he was nut obliged to depone Uimpli— 
citer upon the verity of the ſubſcription, This was 
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in fact taking away the deed altogether: and from 
Stair's report of this caſe, they ſeem to have done 
the ſame during the preceding Seſſion, in a queſtion 
betwixt the Earl of Kinghorn and Sir James Mur- 
ray, reſpecting a holograph deed without a date. 


We come now to the caſes taken notice of by Mr 
Erſkine. The firſt caſe in the 1706, Duncan, is one 
which we have had occaſion already to conſider in 
another view; you will recollect, that the teſting 
claule was expreſſed in theſe terms: © have ſub- 
« ſcribed thele preſents written by George Hender- 
* fon at Auchterhouſe.“ And the queſtion was 
whether the words © at Auchterhouſe,” applied to 
the deſignation of the writer, who aCtually lived at 
Auchterhouſe, or to the place where the deed was 
executed. Although the Court gave to this expreſ- 
fion a meaning, which ſaved the deed, by finding, 
that it was the deſignation of the writer, yet it was 
evidently intended as the place of ſigning ; and it was 
indeed argued, that this was a piece of laconic elo- 
quence, on the part of the writer, to expreſs the 
place of ſigning and his own deſignation by one 
expreſſion. In the other caſe, 21ſt July 1711, Ogil- 
vy v. Baillie, one queſtion was, whether the date and 
place were not indiſpenſible parts of a deed? The 
Lords found, That date and place are not eſſential 
eto the validity of a writt, not being mentioned in- 
« ter ſubſtantialia in the act 1681.” Forbes p. 533. 


Were we then to judge of this queſtion according 
to the opinions of our old lawyers, the place and 
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date would be held eſſential to the deed. But thoſe 
opinions chiefly prevailed at a time when our deeds 
were in the form of notorial inſtruments : as the form 
has changed from that to private deeds, the opi- 
nion of our writers on the ſubject has relaxed ; and 
we ſind that by our laſt great authority Mr Erſkine, 
neither time nor place were thought to be indiſpenſi- 
ble. When we join however to the opinion of our old 
lawyers, in other words, to the ideas of our common 


law, the reaſons which ariſe from the nature of the 
thing, and the univerſal practice in its favour, we 
ſhall ſee what ſhould almoſt be a confirmation of the 
opinion with which I began the conſideration of 
this point ; that though the want of the place and 
date be not a nullity under the ſtatutes, yet theſe are 
circumſtances of cvidence ſo eſſential, that the per- 
ſon who founds on a deed ſhould, in all caſes, be 
made to condeſcend upon them; and ſurely in every 
ſuſpicious caſe, it is a want which will weigh much 
with the Court. 


But although the total want of the date and place 
is not fatal to a deed, yet the inſertion of a wrong 
one has always had the eſſect of annulling the deed” 
in queſtions with creditors and third parties. The 
rule is admitted in our law,“ Falſum in data, falſum 
„in omnibus.” Thus in the caſe Keith v. Robert- 
ion, March 29. 1626, collected by Durie, the Court 
reduzed an aſlſignation on account of its having a 
wrong date, the Lords finding, That the date 
could not be changed, being once uſed, and produ- 
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ced, of a filled up date, by the purſuer in judg- 
ment, and being intimate; and ſo found, that if the 
defender improved the ſame in the date, yet that it 
was ſufficient to make the whole aſſignation to fall 
ſeeing of the law, what is found not to be truly done of 
the date it bears, muſt be preſumed not to be done at 
all.” And in another caſe, Edmiſton v. Syme. 1oth 
February 1636, in a reduction of a bond, where the 
purſuer offered to prove, that the bond though, bear- 
ing date prior to an inhibition, was truly of a poſ- 
terior date, even although the defender agreed to ad- 
mit that it was ſo, and that it ſhould not affect the 
inhibition; yet the Court found, that the purſuer 
might improve the obligation in the date thereof, 
* which being ſo improven, they found that it ſhould 
fall in totum, and that it ought not to be reputed 
* as a bond made after the inhibition, nor of any 
e other date than it bore, quia quod non eſt verum de 
& data, quam pra ſe fert, preſumitur non eſſe om- 
nino verum, nec ullo tempore fuiſſe geſtum.“ 


here was one caſe, however, in which a deed with ' 
a falſe date was ſuſtained ; it was a reduction too, at 
the inſtance of an heir, on the head of death-bed, 
which comes very nearly to the caſe of a competi- 
tion with creditors. The miſtake, no doubt, was 
a very abſurd one; Dunbeath had executed a ſettle- 
ment of his eſtate, in favour of one perſon, and af- 
terwards, having altered his intention in favour of 
another, he made the deed to be extended of new, 
with the alteration of the name of the diſponee ; the 
man of buſinels literally obeyed him, and copied ex- 
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actly the place and date of ſubſcription of the former 
deed. It was upon this miſtake that the objection 
was founded; but the Court allowed the diſponee 
to prove againſt the claim of reduQion at the heir's 
initance, on the head of death-bed, that the deed in 
queſtion was really figned by the granter, while he 
was in liege pouſtie, and that being proved by the 
inſtrumentary witnefles, they ſuſtained the defence; 
Laird of May v. Roſs, 23d February 1667. Stair. 


I have now conſidered thoſe deeds in which dates 
have been totally omitted, or erroneouſly put down ; 
and I have only further to mention the caſe in 
which the date has been vitiated, but is true as it 
appears in the deed. A reduction on the head of 
death-bed was brought, founded on a vitiation in 
the date of the deed under challenge ; it was main- 
tained that the date is inter ſubſtanrialia of deeds to 
which this objection of death-bed lies, and that a pre- 
ſumptio juris et de jure, ariſes from the vitiation, 
that it had been done to avoid the challenge. The 
defender, in anſwer, offered to eſtabliſh the truth 
of the date, by the evidence of the inſtrumentary 
witneſſes. The Lords allowed the proof. The 
Collector obſerves, that the vitiation was not of a 
nature that admitted of a ſuſpicion that the deed 
was ante-dated ; February 1730, Arrot v. Garden, 
Dict. voce Proof, p. 214. of Vol. II. 


As to the Place, which is conſidered as falling un- 
der the date of the deed, it is evidently a circum- 
ſtance which may in many caſes tend to prove the 
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truth or falſchood of a deed ; but bit has not been 
made a ſtatutory requiſite, though it never is omit- 
ted in practice, but through miltake. Our deciſions 
have therefore diſregarded it, and have ſuſtained 
deeds where the place was not mentioned. Thus, 
in the cale, Vallange v. M*Dowal, collected by For- 
bes, 14th July 1709. It is ſaid that the Lords did 
not regard the objection againſt the renunciation, 
that it mentioned not the place where it was granted, 
jeeing it was written and ſubſeribed by the huſband 
himſelf; and we have ſcen in the caſes lately men- 
tioned, of Duncan in 1706, and Ogilvy v. Balllie, 
21 July 1711, that the place not being a requiſite 
of the act 1681, it was not held to be an effential 


part of the teſting clauſe. 


Neither the place nor the date, then, are in them- 
elves requflites, the want of which will annull the 
deed ; but the want of them may be accompanied with 
circumſtances, and may occur in ſuch ſituations as 
to make them very important. They are indeed 
points of the evidence, ſo very material, that the want 
of them muſt ever be ſtrong againſt the deed. And 
we have ſeen that errors in the date are deemed fa- 
tal; at the ſame time I muſt obſerve, that thoſe ca- 
ſes which I have taken notice of, where an error in 
the date was held to be a nullity, were caſes of fraud, 
and fraud, in whatever way it ſhews itſelf, is always 
fuſſicient to annull a deed. | 

1 


We come now to that part of the telting clauſe, 
in which the names and deſignations of the witnelles 
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are inſerted. You will recollect, that although deeds 
have been always executed in the preſence of witnel- 
ſes, the inſertion of their names in the deed was firſt 
ordered by the act 1540. c. 17. ; that it was by the 
act 1579. c. 80. that the deſignations of the witneſ- 
ſes were required, though the enactment was not very 
diſtinct, nor the practice uniform; and that it was 
by the act 1681. c. 5. that this requiſite was finally 
and fully eſtabliſhed. By that act it is fixed, © that only 
« ſubſcribing witneſſes, in writts to be ſubſcribed by 
any party hereafter, ſhall be probative, and not the 
* witnelles inſert not ſubſcribing; and that all ſuch 
* writs to be ſubſcribed hereafter, wherein the writer 
and the witneſſes are not deligned, ſhall be null, and 
are not ſuppliable by condeſcending on the writer, or 
the deſignation of the writer and witneſles.” And 
here I muſt call your attention to the terms of this 
act; it is not the name of the witneſs which is re- 
quired, and the want of it which 1s declared to be a 
nullity ; the act underſtands that the witneſs is to 
ſubſcribe, and it therefore requires no more than his 
deſignation ; and you will obſerve, that the act 
ſpeaks in a way very diſſerent of the writer and 
of the witneſſes. It ſays, the defect © ſhall not be 
„ ſuppliable by condelcending on the writer, or on 
„the deſignation of the writer and witneſſes.“ The 
reaſon 1s obvious ; without the name of the writer, 
his deſignation could give no information; whereas 
the deſignations of the witneſſes, joined to their ſub- 
ſcriptions, prove fully what the act meant to ella- 
bliſh. We ſhould therefore be apt to inter, that in 
thoſe caſes, where the deſignation may be given 
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without naming the witneſſes, the want of the names 
in the teſting clauſe will be no nullity ; and that 
where the true deſignation is given, and the wit— 
neſſes have actually ſubſcribed, an error in the name 
of the witnels, as inſerted in the teſting clauſe, ought 
not to prove fatal to the deed. But let us ſuſpend 
our opinion, untill we ſhall have conſidered the in- 
terpretation which has actually been given to this 
part of the act. I ſhall conſider the cafes which 
have occurred, in this order ; firit, thoſe caſes where 
there has been a total want of the names and deſig- 
nations of the witneiles. Secondly, thoſe caſes where 
there has been an error in the name of the witneſs, 
as inſerted in the teſting clauſe. Thirdly, thoſe caſes 
in which there have been errors in the deſignation of 
the witneſſes; and laſtly, I ſhall add a few obſerva- 
tions on the objections to inſtrumentary witneſſes. 


1. However little reaſon there might be to expect, 
that after the enactment of the ſtatute 1681, there 
ſhould have been room for the objection of the want 
of the name and deſignation of the witneſſes, yet we 
find that it has actually occurred oftner than once. 
It occurred in a caſe reported in the Fac. Col. 21 
July 1772, Crichton v. Sym; there miſſives were 
founded on, which had been ſubſcribed without wit- 
neſſes, and which contained neither the names nor 
deſignations of witneſſes; the party founding on 
this writing contended, that it was not ip/o jure 
null, in conſequence of this omiſſion, but only liable 
to an exception, which might be eluded by the ac- 
knowledgment of the ſuſpender: To which the 


other party anſwered, That the act 1681 puts this 
caſe beyond a doubt, as deeds which do not labour 
under one half of the nullities occurring here, are 
thereby declared to be void and null; that this is 
ſupported by a great variety of deciſions; and never 
in any caſe, has the reference to the oath of the 
granter been admitted to evade the nullities of the 
ſtatute. So the Court found, by ſuſtaining the rea- 
ſons of ſuſpenſion at the inſtance of the granter. 
The ſecond caſe is ſtill a later one, in which the 
Court decided, that a devolution by arbiters to an 
overſman, not being atteſted by witneſſes in terms 
of the ſtatute 1681, was void and ineffectual; Fac. 
Col. 20 Jan. 1780, Herriot v. Wright. 


2. We now come to the errors in the names of the 
witneſſes, as entered in the teſting clauſe. The act, 
you recollect, requires not the name, but only the 
deſignation; and judging from its terms, we ſhould 
naturally come to this opinion, that where the de- 
ſignations in the teſting clauſe do explicitly apply to 
the witneſſes who ſign their names, the names are not 
neceſſary in the teſting clauſe; but that in the caſe 
of errors where the name actually is in the teſting 
clauſe, there is this manifeſt diſtinction, that an error 
in the name, as connected thus with the deſignation, 
is in truth an error in the deſignation : With this in 
view, let us examine the deciſion. The firſt caſe oc- 
curred on the 15 July 1707, Abercromby v. Innes, 
collected by Dalrymple and by Forbes; the deed 
was executed after the act 1681, and Robert Far- 
quharſon, the ſubſcribing witnels, is named“ John 
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« Farquharſon in Loch.” * In Lock,” was the pro- 
per deſignation of Robert the witneſs, and there was 
no man of the name of John, that anſwered the de- 
ſcription. In ſupport of the deed it was ſaid, that 
the error ought not to hurt the deed, ſince it was 
clear who the perſon was, and ſince errors of this 
kind, in the execution of a ſummons, is never ſuſ- 
tained as a nullity, although the ſame act declares 
executions as well as deeds null, where the witneſſes 
are not deſigned. To this it was anſwered, that if 
Robert be taken ſor the witneſs, then he is not ſpe- 
cially inſerted and deſigned in the body of the writt, 
as required by the act. As to the analogy of execu- 
tions, the argument does not hold good, for an ex- 
ecution may be made out anew ; whereas in deeds, 
there is a jus quaeſitum, ſrom the nullicy of a volun- 
tary conveyance : The Lords unanimouſly ſuſtained 
the nullity, and found it not ſuppliable now, after 
the act 1681, and declartd they would decide ſo in 
all time-coming. 


The next caſe occurred on the 28 Nov. 1787, 
Douglas, Heron, and Co. v. Clerk, collected in the 
Fac. Col. VI. This was a competition of creditors, 
and the intereſt for Mr Clerk was a bond, in the 
teſting clauſe of which, one of the witneſſes was de- 
ſigned © Thomas Wares, ſervant to Thomas Nicol- 
* ſon, vintner in Edinburgh ;” whereas the name of 
the witneſs ſubſcribing was © Francis Wares.” To 
this it was objected, that the witneſs was not deſign— 
ed in terms of the act 1681, nay, that the ſubſcrib- 
ing witneſs was not even named in the deed, which, 


TI 
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in terms of the deciſion in the caſe of Abercromby 
in the 170), is a nullity; to which it was anſwered, 
that “ fi conſtat de perſona,” the ſpirit of the ſta- 
tute, and the conſtruction given to it by the Court, 
combine to exclude the nullity in queſtion. The 
Lord Ordinary found, that Mrs Clerk could have no 
place in the ranking, in reſpect that the bond upon 
which her intereſt is founded, was not executed in 
terms of law: and to this judgment the Court ad- 
hered. 


In thoſe caſcs, you will obſerve that the defigna- 
tion in the teſting clauſe, was connected with a per- 
fon different from the ſubſcribing witnels ; and there- 
lore, (whatever there may be in the view which 1 
have ſuggeſted, where there is no name,) yet in thoſe 
caſes, the inſertion of a name prevented the poſlibi- 
lity of the deſignation's being applied to the wit- 
neſs. About the ſame time with the deciſion which 
I have laſt mentioned, a caſe occurred, which ſhould 
have brought out the queſtion clearly; it was that 
of Archibald againſt Marſhall, decided on the 17th 
Nov. 1787, Fac. Col. vol. VIII. No. 4. Thomas 
Hill, one of the ſubſcribing witneiles to a diſpoſition 
in favour of Marſhall, went commonly by the name 
of Hillock, and he was deſigned in the telling clauſe 
„Thomas Hillock, weaver in Alloa,” though he ſub- 
{ſcribed his name, Thomas Hill. When the deed 
was challenged by Archibald, Marſhall offered to 
prove, that Hillock was the name which the witneſs 
had long gone by, and that he had been in uſe, at 
one period, even to write his name Hillock ; and 
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ſeveral deeds were produced, in which he was called 
Thomas IIillock, alias Hill: The argument in fa- 
vour of the deed, according to the report, was ſimply 
this; that however rigid the interpretation of the act 
may have been, a diilerent rule ought to be adopted 
here, where the perion ſubſcribing is actually, tho' 
ſomewhat inaccurately, deſigned, being mentioned 
by a familiar, inſtead of his more proper appellation. 
'To which it was anſwered, that the words of the 
act are clearly applicable to this caſe, for Thomas 
Hillock, who is defigned, has not ſubſcribed ; and 
Thomas Hill, who has ſubſcribed, is not deſigned : 
and were any latitude allowed in this caſe, it would 
take away the effect of the ſtatute, which becomes 
more neceſſary from the encreaſing forgeries.— 
The Lords, after adviſing minutes of debate, ſuſtain- 
ed the objection ; and to this judgment, on a peti- 
tion, they adhered. 


You will obſerve then, that the Court have inva- 


riably regarded as a ſtatutory nullity, under the act 


1681, an error in the name of the witneſs, as con- 
nected with his deſignation in the teſting clauſe. 
But in none of theſe caſes does this queſtion appear 
to have aſſumed the preciſe form, neceſſary for bring- 
ing out the point, whether the omiſſion of the wit- 
neſſes name in the teſting clauſe, would be fatal to 
the deed? I ſhall ſuppoſe a deed to be teſted in this 
way, © I have ſubſcribed this deed in preſence of 
„my two ſervants,” and that in fact, both of che 
witneiles were ſervants of the granter ; you may 


compare this atteſtation with the terms of the act. 
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which requires, that * all writings in which the 
„ witneſſes ſubſcribing are not deligned, ſhall be 
cc null ;” and perhaps you will find, that there is no 
folemnity required by that a& which has been omit- 
ted. If ſo, you may conſider what effect that ought 
to have upon any future caſe which may come un- 
der your obſervation. I need hardly repeat here, 
that I make ſuch remarks the more freely, that they 
cannot affect your own practice in ſuperintending 
the execution of deeds, for no man will intentional- 
ly omit the name of the witneſſes in filling up 
the teſting clauſe. One thing in particular let me 
adviſe, that in filling up the names of the witneſſes, 
you ſhould be careful to ſpell them preciſely as the 
witneſſes ſpell them; and if any unlucky miſtake 
ſhould have ariſen, rather than riſk a queſtion, you 
ſhould correct it by an addition to the teſting clauſe. 
And this leads me, before leaving this ſubject, to 
ſay a few words on ſuch corrections, and to lay 
before you a caſe decided very lately, in which 
the correction of an error in the name of an in- 
{trumentary witneſs, made before production of 
the deed in judgment, was approved of and ſuſtain- 
ed by the Court: The caſe to which I allude, you 
will find in the Fac. Col. 17 Feb. 1790, Bank of 
Scotland againſt the creditors of Telfer. A bond 
by Daniel Telfer, was ſigned in preſence of Alexan- 
der Gilleſpie and Robert Dickſon, but the teſting 
clauſe was filled up by Mr Fraſer, the ſecretary to 
the Bank, in theſe words, © Before Alexander Gil- 
„ 1:ſpie, vintner at Douglas Mill, and Robert Gib- 
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„ ſon, his ſervant.” Now the miſtake was, in cal- 
ling Robert Dickſon, the ſublcribing witneſs, Robert 
Gibſon. The bond continued filled up in this way 
for a conſiderable time, and Telfer's affairs had 
gone into diſorder; but the bond was not put on re- 
cord, nor had it been judicially exhibited; the truſ- 
tee for Telfer's creditors diſcovered the error from 
a notorial copy of the bond ; upon which Mr Fraſer, 
the ſecretary to the Bank, made this addition to the 


teſting claule, * I ſay Robert Dickſon his ſervant, 
the word Gibſon being a chirographical error of 


< the writer in filling up the laſt line of the teſting 
< clauſe, all written by the ſaid James Frafer.” The 
queſtion here turned entirely on the propriety of 
making this addition to the teſting clauſe : The caſe 
was reported to the Court on memorials, when the 
Lords were unanimouſly of opinion, that the objec- 
tion was ill founded. 


I come now to caſes of errors or inaccuracies in 
the deſignation of witneſles. 


The words of the act 1681, requiring the deſig- 
nation of a witneſs, are general; thoſe of the act 
1579, c. 80. are more explicit, ordaining, that“ wit- 


© nefles ſhall be denominated by their dwelling- 
place, or ſome other evident token that they may 


be known.” A caſe occurred upon the ſtatute 1579, 
between Baillie of Little-Gill, and one Somervill; in 
which it came to be tried, whether the deſignation 
by the dwelling-place was ſufficient ; the deed chal- 
lenged was an aſſignation; there were but two witneſ | 
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{es, and one of them was deſigned“ William Wood, 
„ indweller in Edinburgh.“ It was alledged that 
there ſhould! have been a more particular det:gnation, 
for this was ſo general, that it were impoſſible, by any 
enquiry, to difcover the witneſs. The aſſignee anſwer- 
ed, © that the act anent the deſignation of witneſſes, 
requires no farther, and fo the party was not oblig- 
ed by law to condeſcend farther.” Ihe Lords found 
that the aſiignce ought to condeſcend more particu- 
larly, that the witneſs might be found and known; 21 
Feb. 1672, Stair. Another caſe occurred under the 
ſtatute 1687, in which the Court found it not ex- 
plicit enough, to deſign a witneſs “ Indweller in 
Edinburgh, though they thought it no nullity 
under the act. The caſe is coletted by Fountain- 
hall, 2gth November 1698, Grant againſt, Kier. 
It was a reduction of a deed in which Robert Rollo, 
one of the inſtrumentary witneſſes, was deſigned in- 
dweller in Edinburgh, and it was ſaid that he might 
as well have been deſigned indweller in any county 
but it was anſwered, that indwellcr was as good a 
deſignation as“ writer ;” and that the act requires a 
deſignation, without expreſiing what kind of deſigna- 
tion that muſt be; beſides, were this deſignation 
rejected as inſufficient, it would endanger hundreds 
of bonds, and other ſecurities.“ The Lords repelled 
the objection as a nullity; but thought that if the 
purſuer inſiſted for it, the defender muſt condeſcend, 
* whether the ſaid Rollo was dead or alive, and diſtin- 
guiſh him fo as to be known from others of that 
name; ſeeing the parties ſubſcription was not de- 
*nied, but tlie deed ſuſpected to be ante dated to 
* prejudice the huſband of Tis jus mari.” 
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In the 1708, we learn from Fountainhall, that a 
ſecond caſe occurred on the deſignation of witneſſes; 
the parties were Sheriff v. Jamieſon, 14th Decem- 
ber 1708; the teſting clauſe bore, © before thir 
* witneſſes, Thomas Jamicſon, writer hereof, and 
„Alexander Jamieſon at Leckie,” and the queſtion 
was, whether the words “ at Leckie,” meant the 
place of ſubſcription, or a deſignation? And if the 
latter, then whether it was to be held as the defigna- 
tion of both witneſles, or of the laſt only? The 
Lords by a plurality found, that the words © at Lec- 
* kic” was the deſignation of the witnelies, and ſo 
repelled the nullity and ſuſtained the bond. 


Thus the Court ſuſtains even ſuch general deſig— 
tions, by the place of reſidence, as ſufſicient to fave 
from a nullity under the act; though, wherever 
there 1s any danger of uncertainty, a condeſcendence 
of the particular perſon is required. Whether this 
be not a looſe and dangerous practice, I ſhall not 
pretend to determine, but ſuch has been the courfe 
of deciſions. 


There is one rule deſerving of notice, reſpecting 
the deſignations of witneſſes ; that wherever the de- 
ſignation is of ſuch a kind, that it can in plain com- 
mon language, and grammatical conitruclion, apply 
to both the witneſſes, the Court do not ſcruple to 
ſuſtain it as a good deſignation of both. I ſhall 
mention two caſes in confirmation of this rule; one 
of them where the deſignation could not apply to 
both ; the other ſerving to mark the line, where the 
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expreſſion could apply only ro one. The firſt caſe is 
this :—A bond being ſigned by the Laird of Cavers, 
in preſence of two of his ſervants, who were deſign- 
ed, Gilbert Elliot, inſerter of the ſum, and Archi- 
bald Neilſon, ſervitor to the Laird of Cavers. The 
Court would not apply this expreſſion of“ ſervitor“ 
to both the witneiles, but found, that the witnefles 
were not ſufficiently deligned, and therefore that 
the bond was null. Bruce's Deciſions, No. I. gth 
November 1714 ; Haldane v. Cavers. In the other 
caſe, it was found to be no nullity in a writ, that it 
was teſted thus, before theſe witneſſes, A. and B. in 
Inveraſragon,“ which was not thought to be the 
ſame with that of Cavers (oth November 1714); in 
which caſe, the deſignation ſervitor, could only apply 
to one of the witneſſes, without a reduplication, 
which was the very thing wanted ; whereas, without 
any reduplication, © in Inverairagon” applies to both, 
and was therefore thought to be a good deſignation 
of both. Kilkerran, voce Writ, No 18. Wallace v. 
Campbell ; July 13. 1749. 


The laſt caſe which I ſhall take notice of on the de- 
ſignation of witneſles, is one which you will find in the 
Fac. Col. No. 55. Creditors of Graham v. Grierſon, 
26th December 1752. Ihe objeftion here was, that 
John Agnew, one of the witneſſes, is deſigned bro- 
ther- germanto Willamlrvincot Bonſhaw;” where- 
as he was not brother-german, but brother-in-law; 
and as this was a falſe deſignation, or one which did 
not belong to Jolin Agnew, it could not be conſidered 
as a deſignation of the witncſs an terms of the act. 
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To this it was anſwered, that the ac was meant to 
prevent forgery, but not to cut down bonds truly 
executed, upon niceties; and ſeeing conſtat de per- 
ſona, and that John Avnew 1s deſigned, the requi— 
fires of the ſtatute are complied wich; had he been 
deſigned brother to Bonſthaw, it would have been 
good, and the addition of brother-german, in place 
of brother-in-law, cannot annull the bond. The 
Court found the bond null and void, 


I ſhall conclude this branch of our ſubject, with a 
few words on the queſtion, whether witnelles be ne- 

ceſſary, where the deed is ſigned by three or more? 
Erſkine, B. III. tit. II. J. 23. ſays a deed ſubſcribed 
„by a number of perſons, members of a corporate 
„body, or even by a number of private perſons, has 
* been once and again adjudged eifeAuol, without wit- 
* neſſes, the parties in the obligation being preſumed 
* to have been witnellꝭs to cachothers ſubſcriptions.” 
And in ſupport of this, he refers to two deciſions, 
19th July 1676, Forreſt, collected by Stair, and ts, 


January 1732, Scu— os of Queensferry. 


It is your duty to receive any ſuch dactrine as 
this with great caution. You have ſeen how exprels 
and poſitive the ſtatutes are in requiring witneſſes, 
without excepting any caſe from the general rule; 
and though common law, and uniform endeviating 
cuſtom, may give birth to exceptions, as in the caſe 


of holograph and mercantile deeds, there muſt be 
ſomething very ſtrong and uniform in the practice 
to authorize an £xception. What has the courſe of 
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deciſions been, upon the queſtion now before us? 
The deeds of joint arbiters have been found good 
without witneſſes; Hope, 22d June 1615, Moncur 
v. Waddel ; 1{t December 1632, Hunter v. Halibur- 
ton; while a joint obligation was found null for 
want of witneſſes, the Court diſregarding the cir- 
cumſtance of the ſignatures of the four co-obligants. 
The only other deciſion prior to 1681, is that quot- 
ed by Mr Erſkine, but it ſeems to be a caſe very ill 
choſen for the ſupport of the doctrine. The queſtion 
aroſe upon a tripartite deed, declaring that although 
a certain bargain of victual ſeemed to be in the per- 
ſon of one of them only, they really were all ſharers; 
it was objected, that the deed was null, as want- 
ing the writer's name and witneſſes. The anſwer 
was, that the writer was deſigned, and this being a 
writ among merchants in re mercatoria, for a bar- 
gain of victual, and ſubſcribed by three parties, it 
was abundantly valid, and much more ſo than a bill 
of exchange, without any witnefles at all, „which, 
« ſays Stair, the Lords found relevant, and ſuſtain- 
<*« ed the writ” The very ground of the deciſion 
therefore was, that this was a deed in re mercatoria, 
not ſubject to the common rules. 


The only deciſions upon this queſtion, pronounced 
ſince the paſſing of the ſtatute 1681, are the other 
' caſe referred to by Mr Erſkine, and one which 
you will find in Kilkerran, p. 608. Indeed this laſt 
is to be conſidered as a caſe upon the act 1549, for 
the deed in queſtion was dated in 1663,—one objec- 

M 
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tion was, that the witneſſes were not deſigned in the 
docquets of fitted accounts; and Kilkerran tells us, 
« It was here ſlightly touched, that the docquet being 
ſubſcribed by a number of perſons, the Marquiſs's 
„ curators, as well as by Littlegill, witneſſes were un- 
% neceſſary. For which the words of Sir George 
« M*Kenzie, in his obſervations on the act 1579, 
euere referred to, that where there is a tripartite 
contract, ſubſcribed by the parties, they are in 
place of witneſſes to one another; but this was 
< treated by the Court as inadmiſſible in any caſe, for 
* no writ bears all parties to be at the ſame time 
< preſent at ſubſcribing.” Here is at leaſt a very 
ſtrong opinion given, if not a deciſion, which ſtrikes 
at the rule delivered by Erſkine,—2 3d November 
1742, Duke of Douglas againſt the Creditors of 
Littlegill. The other caſe of the Sea-box of Queens- 
ferry, to which Mr Erſkine refers, is to be found in 
no printed Collection, though a ſhort notice is given 
of it in the Dictionary. The caſe was this: 


In the end of the laſt century, when the town of 
Queensferry were building a harbour, they borrow- 
ed 1600 merks from the poor's ſea-box; an act of 
the Town Council was paſſed in 1655, ſtating the 
loan, and © aſſigning anchorages and certain other 
duties for payment of this money to the poor.” 
Doubts being entertained of this ſecurity, ten of the 
inhabitants, maſters of ſhips, &c. in Queensferry, 
entered into an obligation, narrating the circum- 
ſtances, and binding themſelves each for the ſum 
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annexed to his ſubſcription; each ſubſcribed for 100 
merks: Afterwards fix more ſubſcribed a deed of 
reference on the back of the original bond ; they 
were not deſigned in this fecond deed ; it was rather 
of the nature of a common ſubſcription. paper, be- 
ginning We ſubſcribers, &c.” An action being 
brought on this obligation, the great queſtion was, 
whether the deed was null as wanting witneſles ? 
It was argued in ſupport of the deed, 1. That roo 
merks is an inconſiderable ſum, not requiring a 
proof by writing, and conſequently even a ſingle ſub- 
ſcription would be enough: 2. That the ſubſcribers ' 
here muſt be preſumed to be witnefles to each other's 
ſubſcription, even were the ſtatute to be applied to 
this caſe; for there are many exceptions to the act, 
as holograph deeds, contracts of marriage, bills of 
exchange, receipts to tenants, bills of lading, &c. 
which have cuſtom only to ſupport them, and this may 
well be added to the number. The caſe of Forreſt 
did indeed occur before 1681; but the act 1579 
required witneſſes as well as the act 1681; and this 
caſe at leaſt ſhows the cuſtom, and it mult be pre- 
ſumed that the cuſtom was to be continued under the 
act 1681, ſince that act did not alter it. The cuſtom 
alſo appears from innumerable deciſions in the 
Outer-Houſe, for which an appeal was made to the 
Judges themſelves. A caſe was alſo mentioned as 
decided in 1719, Henderſon againſt Balfour, where 
it was found, that with regard to the building of a 
ſhip, a ſubſcription to an obligation where there were 
no witneſſes inſert, there being a great many others 
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ſigning to the ſame purpoſe, was binding, notwith- 
ſtanding the ſtatute. The common cuſtom in ſub- 
ſcription papers for ſhips, where each party adjects 
his ſhare to his ſubſcription ; ſubſcription papers for 
a book to be publiſhed ; concerts among creditors, 
&c. were alſo referred to in proof of this cuſtom, 
that where ſeveral parties ſubſcribe, they are held as 
witneſſes to each other. Jo all this it was anſwered, 
1. That in conſidering the validity of the obligation, 
the jus crediti is to be taken; the obligation is not to 
be ſplit; and in confirmation of this, Sir George 
McKenzie, in his obſcrvations on the act 80. P. 6. 
Ja. VI. was referred to. Beſides, the act 1681 really 
mcant to level this diſtinction between deeds of im- 
portance and other deeds; it requires witneſſes, &c. 
in all deeds to be ſubſcribed hereafter.” 2. The 
preſumption that the parties were witneſſes to each 
other, muſt at the beſt give way to proof; and the fact 
is, that ſeveral of theſe ſubſcribers were abroad at 
the date of the deed. There is no authority for 
the admiſſion of this as an exception to the act: 
ſeveral exceptions have been ſpoken of as introduced 
by cuſtom, as in bills of exchange, &c. but theſe 
really are not exceptions, for they are not deeds that 
can be included under the deſcription in the act; 
the act applies only to deeds executed by the rules of 
our law ; but bills are governed by the law and cuſ- 
toms of nations; as to receipts, they are not deeds 
in the ſenſe of the act; and as to contracts of mar- 
riage, that they are not ſuſtained without witneſſes 
is clear from the deciſion in the competition between 
the Duke of Montroſe and Mrs Beatrix Graham, for 
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the eſtate of Orquhill. The illuſtration from con- 
certs among creditors is bad; a ſociety is entered 
into by the creditors, to the conſtitution of which 
writing is not required; and were any one malici- 
ouſly to reſile, after even verbally agreeing to things 
on which many arrangements muſt proceed, his con- 
duct would rightly be deemed fraudulent. Subſcrip- 
tion papers for publications are no good illuſtration 
neither; one half is commonly paid in at ſubſcribing ; 
and it does not appear how, if the ſubſcriber choſe 
to derelinquiſh this half, he could be forced to take 
the book or to pay the other. As to the cuſtom in 
ſimilar caſes, the firſt is Forreſt's, before the 1681, and 
it does not even prove the cuſtom prior to that act, 
for the obvious reaſon of the deciſion is, that the 
deed was in re mercatoria. Henderſon's caſe in 
1719 is defective, ſince, after every poſſible ſearch, it 
cannot be diſcovered whether this objection was 
propoſed and repelled, or not. 


Theſe were the arguments uſed by either party on 
this general queſtion. The cauſe came before Lord 
Coupar, as Ordinary, who found the ſubſcribers 
liable for the ſeveral ſums annexed to their ſubſcrip- 
tions; to this, on a petition and anſwers, the Court 
adhered : on a ſecond petition and anſwers, they 
altered their opinion, and © ſuſtained the nullity 
% objected againſt the obligation purſued on, that 
the ſame wanted witneſſes to the granters ſubſcrip- 
tions.“ A petition was now given in on the other 
ſide; and on adviſing it with anſwers, the Lords 
found the ſubſcriptions to the ſaid obligation bind- 
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« ing ;” and to this judgment they finally adhered, 


7 Jan. 1732. This caſe, you will obſerve, is by 


no means a clear one; for it is no where expreſſed, 


whether this deciſion proceeded on the general 


point, or on the circumſtance that the ſum of each 
ſubſcriber's obligation was only 100 merks. 


What rule then are we at liberty to form upon 
this queſtion ? This at leaſt is clear, that no man of 


buſineſs would truſt a deed of any importance to this 


kind of atteſtation ; and may I not ſay, that the pre- 


ſence of witneſſes, the inſertion of their deſignations, 


and their ſubſcriptions in evidence of the authentici- 


ty of the deed, are ſolemnities ſo very ſtrictly and 
abſolutely required by the ſtatute, that a Court ſhould 
not diſpenſe with them. It is not enough to ſay, 


that there is no poſſibility of forgery where ſo many 


people are to ſubſcribe, and that the preſence of ſo 
great a number, is evidence enough of the truth of 


the deed : that is not the queſtion ; the ſtatute has 


eſtabliſhed a teſt of authenticity, not difficult to be 
complied with; and it does not appear how a Court 
of law can unneceſlarily alter this ſtatutory proof, to 
ſubſtitute any other evidence in its ſtead : and we 


ſhall ſee, that even the acknowledgment of the 


granter, that he ſubſcribed the deed, (a circumſtance 


utterly inconſiſtent with the poſſibility of -forgery,) 
is not enough to make a legal and binding deed. 


[ proceed, in the next diſcourſe, to the qualifica- 
tions of an inſtrumentary witneſs. 
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| © e in the order of the teſting clauſe, con- 

' © fidered all that relates to the names and deſig- 
nations of the inſtrumentary witneſſes, I am now 
to call your attention to the rules by which their 
admiſſability is decided. 


Of all the queſtions in the law of evidence, thoſe 
which concern the qualifications of witneſſes are the 
moſt nice and difficult ; but luckily, in our preſent 
ſubjeR, little of this difficulty is to be met with; it 
ſhews itſelf chiefly in parole evidence, for inſtrumen- 
tary witneſſes are choſen by the parties themſelves, 
and objections which would, in a parole proof, be 
ſufficient to cut off the evidence of a witneſs altoge- 
ther, will, in conſequence of this choice and conſent 
of the parties, be, in the caſe of an inſtrumentary wit- 
neſs, entirely diſregarded. 


The objeQions to witneſſes may be reduced to 
three claſſes; thoſe of incapacity,—thoſe which ariſe 
from the character of the witneſs, —and thoſe which 
ariſe from a preſumed bias in favour of any of the 
parties. 


It is clear, that no one can be a witneſs, who has 
not underſtanding ſufficient to obſerve, to remember, 
and to explain the things which paſs before him; 
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to comprehend the nature and conſequences of his 
ſituation as a witneſs, and to feel the impreſſion of 
an oath. Incapacity ſo groſs as this, whether ari- 
ſing from a defect in the mind, or from the tender 
age of the witneſs, muſt in all caſes quite unfit him 
for the office, and therefore idiots, madmen, and 
Pupils are rejected as witneſſes. The objection of 
incapacity applies equally to inſtrumentary witneſſes 
as to any other, and no conſent nor will of the par- 
ties can authoriſe a madman or a pupil to act as a 
witneſs in the atteſting of a deed. 


The objed ions which ariſe from undue bias, and 
from character, are different ; here there is no natu- 
ral incapacity : and although no one is bound to re- 
ceive as a witneſs againſt him, any perſon who has been 
convicted of ſuch crimes, as in the eye of the law af. 
fect his credibility, or who is ſo connected with the 
adverſe party that law preſumes an undue partiali- 
ty; yet theſe are objections which, in the executing 
of a deed, the parties who call witneſſes to their 
ſubſcription, are entitled to renounce, and which by 
calling them they are preſumed to renounce. One 
objection of partiality, however, is excepted from 
this rule, and ranked rather as an incapacity ; I 
mean where the witneſs has himſelf a patrimonial 
intereſt in the deed which he 1s called upon to at- 


teſt. 


Thus then may the general rules be ſaid to ſtand 
clear, — 1. That in judging of the qualifications of 
an inſtrumentary witneſs, incapacity makes an inſur- 
mountable objection.—2. That a patrimonial inte- 
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Teſt in the deed, makes alſo a good objegion.— 
3. That all other objections, on account of partiality 
and character (which operate ſo ſtrongly in the caſe 
of parole evidence, are no good objections to the ad- 
miſſability of an inſtrumentary witneſs. To the 1l- 
luſtration of theſe rules I now proceed. 


I. That no conſent of the parties can overcome 
an objection from incapacity, is well proved in a 
caſe reported by Kilkerran, Davidſon v. Charters, 
12th December 1738, (Writ, No. 2.) In that caſe, 
an objection was ſuſtained to annul a contract, 
“that one of the two inſtrumentary witneiles was a 
„few days ſhort of fourteen years of age, when he 
* ſigned as witneſs ;” and we are told, that © in this 
*« caſe a petition for the charger, offering to prove by 
the ſuſpender's oath, that he had truly ſubſcribed 
* the contract, was refuſed without anſwers.” 


In judging of objections to an inſtrumentary wit. 
neſs on the ground of pupillarity, one peculiarity de- 
ſerves your attention, In the caſe of parole teſti- 
mony, although a pupil cannot be admitted as a 
witneſs, yet after attaining the age of puberty he 
may be examined, not only with reſpect to things 
that have paſſed ſince his attaining the lawful age, 
but even as to circumſtances falling under his ob. 
ſervation while he was a pupil. But with inflrumen- 
tary witneſſes it is different; if at the time of ſigning 
they were under age, it will not validate the deed, 


that at the time of moving the objection, or refer- 
N 
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ring to their evidence, they have paſſed their 14th 
year; and this will not ſeem ſtrange, when you con- 
ſider that from the moment of the witneſs putting 
his name to the deed, he bears teſtimony, and gives 
effect to the deed, and therefore ſhould be at that 
time of the legal age of a witneſs. | 


Here allow me to mention one claſs of objections 
to inſtrumentary witneſſes, which our authors are at 
a loſs to explain or account for. Women are never 
called upon to act as inſtrumentary witneſſes. At 
one period of our law, women were rejected as wit- 
nefles, even in parole proofs, and it is only of late 
that the practice has changed. Mr Erſkine ſays, 
with great delicacy, that women are not debarred, 
but excuſed from bearing teſtimony in Courts of 
law; yet it is ſomewhat odd, that as we advance 
in civilization, we ſhould ſhew leſs of this gallantry 
than we did at a time when our manners were more 
unpoliſhed. But be the motive what it may, we 
know, that till a late period, women were not cal- 
led on as witneſſes; and although by our preſent 
practice, they are in every caſe admitted equally 
with men to give teſtimony, yet the old practice re- 
mains in the caſe of inſtrumentary witneſſes, and 
on no occaſion are they called on to atteſt a deed. 
Has there not been a very odd revolution in this af- 
fair? Of old, we find women ſigning as w itneſſes to 
deeds, but never called in common caſes for their 
evidence in a Court: Now-a-days, we find them 
daily giving teſtimony in our Courts, but never ac- 
ting as inſtrumentary witneſles, : 
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2. That a patrimonial intereſt in the deed is an 
objection not to be overcome by the approbation im- 
plied in the choiceof an inſtrumentary witneſs, is clear 
from all our authorities. Thus we learn from Er. 
kine, B. IV. tit. ii. ſec. 27. That neither creditors 
nor executors can, where the bond or teſtament is 
in their own favour, be named as inftrumentary wit- 
neſſes. And he refers to Hope, Teſtament, 16th Ju- 
ly 1613, Inverleith. 21ſt November 1628, Ro- 
bertſon. 


But this rule is not without its exception, for in- 
ſtance, in Harcus's Collection, voce Improbation and 
Reduction, No. 561. you will find this caſe : A per- 
ſon named a ſtranger his executor ; of which nomi- 
nation his ſiſter raiſed a reduction on this ground, 
that the teſtament was null, as one of the inſtrumen- 
tary witneſſes was a legatee. To which it was an- 
ſwered, 1ſt, That an inſtrumentary witneſs could not 
be rejected; 2d, By the Roman law legatari were 
habile witneſſes, in written teſtaments; zd, The le- 
gatee may prove the ſubſcription in favour of the 
general executor. The reply to this was, That al- 
though inſtrumentary witneſſes cannot be objected 
to in bonds and contracts, when the bearers have 
conſented to their being witneſſes, yet that does not 
hold as to the neareſt of kin, who have not ſubſcri- 
bed nor conſented to the will. 2d, The Roman 
law upon this ſubje&t depends upon ſpecialties 
which do not apply to ours. The Lords repelled 

the reaſons of reduction, and ſuſtained the teſtament 
as a probative writ, 1685, Graham v. Marquis of 
Montrole. 
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Another caſe occurred, ſomewhat ſimilar in its- 
circumſtances: A man having named in his teſta- 
ment nine truſtees, by whom a ſum of money was 
to be uplifted and applied for certain uſes; it was 
objected that the teſtament was null, becauſe it was 
witneſſed only by two of the truſtees, as this might 
give room for frauds: The Lords found the deed 
ſufficiently teſted, zoth November 1742, Mitchell 
v. Miller. | 


Theſe deciſions may have proceeded upon the pe- 
culiar nature of the deeds; the one a teſtament, the 
other a truſt ſor charitable purpoſes; a very dif- 

ferent decifion would probably have been given in 

the caſe of a bond or diſpoſition ; and the opinion is 
fo ſtrongly laid down by Mr Erſkine, that no man 

of buſineſs would ſuffer the poſſibility of ſuch an 
objection being made to a deed executed under his 
direction. 


3. On the other hand, neither defect of character 

nor propinquiry afford an objection to an inſtru- 

| mentary witneſs. Accordingly, an inſtrumentary 
| | witneſs having been found acceſlary to forgery, by 
a decree of improbation of a bond, it was urged, 
that this witneſs was inhabile in terms of the a& 


1579, which requires famous witneſſes. To which 
| it was anſwered, That inſtrumentary witneſſes being 
| choſen by mutual conſent of the parties, cannot be 


| afterwards objected to; and what condition would 
men be in, if they behoved to ſearch and examine 
the lives and converſations of the witneſſes whom 
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they call to atteſt their ſubſcriptions? How uneaſy 
and how impracticable would this render all buſi- 
nels? But there is no neceſſity for any ſuch trial 
here; the witneſs, to whom the objection is made, 
was choſen by the objector himſelf. The Lords re- 
pelled the objection againſt the witneſs, and found it 
no nullity, though he was a ſubſcribing witneſs to 
the minute, being choſen by mutual conſent ; Feb. 
1. 1710, Baillie v. Lockhart. Collected by Foun- 
tainhall. 


In the ſame way, propinquity has been found to 
afford no objection againſt an inſtrumentary witneſs. 
Thus, Falconer of Pheſdo purſued a reduction of 
certain bonds granted by his mother to Fordun and 
others, her grand children and great grand children : 
the grounds of reduction were, incapacity, or total 
deprivation of judgment in the granter at the time 
of executing the bonds; and that her fight was fo 
failed, that ſhe could not ſee to write, ſo that her 
hand behoved to be led. A queſtion aroſe, how far 
Fordun could adduce, as witneſſes, any of the others 
who had received bonds, as the whole bonds were 
granted at the ſame time, and it was therefore a 
common tranſaction, and as ſome of the witneſles 
were within the forbidden degrees: The Lords 
found that thoſe who were inſtrumentary witneſſes, 
notwithſtanding theſe objections, may be examined 
as to thoſe bonds only to which they were inſtru- 
mentary witnefles, and only as to what paſled at 
ſigning the ſaid bonds. Kilkerran, voce Witneſs, 
No. 13. Falconer v. Arbuthnot, Jan. 23d 1750. 


. 
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The objections, then, to an inſtrumentary witneſs 
are, I. His being under 14 years of age at the time 
of his ſubſcribing : 2. That he has an intereſt in 
ſupporting the deed; and 3. That the witneſs is 
of the female ſex ; at leaſt it is not at preſent cuſto- 
mary to receive women as inſtrumentary witneſſes ; 
though were a caſe to occur where a woman was 
taken as an inſtrumentary witneſs from neceſſity, it 
is probable that this objection would not be ſuſtain- 
ed. Under theſe limitations, the appointment of 
inſtrumentary witneſſes is left unconfined ; no re- 
lationſhip of the witneſs to the party, nor any ſtain 
upon the witneſs's character affording an objection 


to his being admitted. 


But it is very natural for you to enquire what the 
rule is reſpecting the examination of ſuch inſtru- 
mentary witneſſes in a parole proof? Here you will 
obſerve, that the inſtrumentary witneſſes are intro- 
duced merely to authenticate the deed, and to prove 
the ſubſcription of the party ; the extent therefore 
of the facts upon which they may be examined, is to 
be regulated only by the teſting clauſe, and by the 
acts of Parliament. They are witneſſes to the ſub- 
ſcriptions of the party; they muſt therefore have ſeen 
him ſubſcribe, or heard him acknowledge his ſub- 
ſcription; they may be vitneſſes to the ſubſcription 
of marginal notes; and whatever may relate to theſe, or 
whatever queſtions may bring out the circumſtances 
attending thoſe parts of the execution of the deed 
which they are called upon to witneſs, may be the 
ſubject of their examinations; They are by the acts | 
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required to have known the party ; whatever therefore 
may relate to that point, 1s alſo the proper ſubject of 
examination. But when, on a challenge, they are 
called to prove any extrinſic fact for ſetting aſide 
the deed, they are liable to all the objections which 
are naturally competent againſt them-as parole wit- 
neſſes. 


Thus, in the reduction of a deed, ex capite lecti, 
the Lords refuſed to admit the defender's uncle as a 
witneſs for him, to prove that the granter of the 
deed was in leige pouſtie when he granted it, 
although he was an inſtrumentary witneſs therein; 
becauſe the inſtrumentary witneſſes were choſen of 
conſent, only for inſtructing the verity of the deed, 
and the purſuer did not quarrel that deed, but only its 
being granted on death-bed ; which alledgeance of 
death-bed ought to be redargued by unexception- 
able witneſſes; 19 June 1713, Creditors of.Hamil- 


ton v. Hamilton, Forbes's Journal. 


The inſertion of the witneſſes cloſes the teſting 
clauſe in the common caſe; but where there are 
marginal additions to a deed, or where any altera- 
tion has been made upon it before ſigning, theſe alſo 
muſt be particularly mentioned in the teſting clauſe; 
and this leads me naturally to make a few remarks 
on marginal notes and alterations. 


A deed, in order to afford the legal preſumptive 
evidence that it has been read over, and approved 
of by the party, ſhould be fair, regular and uni- 
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form; and it is a natural and right preſumption, that 
every alteration and addition which appears upon a 
deed, has been made after the deed was completed, 
and out of the hands of the granter. It is therefore 
the duty of every man of buſineſs in making out a 
deed, if there has been any omiſſion or erazement in 
the tranſcribing (at leaſt where that happens in an 
important place,) or if at reading over the deed, be- 
fore ſigning it, any addition or alteration ſhall be 
propoſed, to have the deed written out anew. Some- 
times indeed this may be impoſſible, or very inconve- 
nient, and then it may be neceſſary to make the ad- 
dition in a marginal note, or to ſtrike out the objec- 
tionable part; and it is a queſtion of ſome impor- 
tance in practice, how he is beſt to counteract the 
natural preſumption that lies againſt the alteration, 
and to ſhew that it was approved of by the granter 
at executing the deed. If there be no way of doing 
this, or if the man of buſineſs have neglected the 
proper precautions, it muſt happen, even at the belt, 
that the alteration will be held pro non ſcripto: and 
ſometimes it may have the effect of vitiating and 
annulling the whole deed. 


Let us here enquire into the nature of the alterations 
that commonly appear on deeds, and what kind of 
evidence has been admitted in ſupport of theſe alte- 
rations. We lee from Balfour, p. 371. that in his 
days it was held “ That an inſtrument, charter, 
contract, obligation, or other writing being raſit 
in any ſubſtantial part, is not authentic, neither 
« {ould make any faith, albeit the parties offer him 
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to prove by the witneſſes inſtrumentar, or per com- 
« parationem literarum & inſtrumentorum, ejuſdem 
„ notarii, the ſaid raſure to be reſtored, and the ſaid 
*« placis to be fillet up by the notar himſelf ; ult. 
« February 1549; Laird of Dunmore, contra M. 
Henry Lauder, t. 2. c. 202. 12th Auguſt 1511. 
“The King v. Boyd, t. 1. c. 170.” In 1579, a fi- 
milar deciſion was given in a caſe, where a contract 
had been interlined in ſeveral places, and alſo writ- 
ten on the margin, and the marginal notes not ſub- 
ſcribed : The Lords refuſed to admit the witneſſes 
inſert and notary to depone upon the verity of the 
ſaid notes and interlinings, eſpecially ſeeing the con- 
tract contained warrant for infeftment, which can- 
not be proved by witneſſes ; Colvile, 14th March 
1579; Nairn v. Sutor. | 


Stair, in ſpeaking of thoſe © objections which are 
< relevant againſt the faith of writs, and which ap- 
e pear from inſpection thereof,” lays it down, that 
« if the writ appear to be vitiated in ſubſtantialibus 
„ by deletion, raſing, or ſuperinduction of letters 
„and words, that may alter the ſame, eſpecially if 
« done with other ink, thence it is inferred, that it 
ewas not done at or before the ſubſcription.” He 
adds, The worſt kind of deletion, is when the 
« words deleted cannot be read, (but if they be ſo 
« ſcored that they can be read, it will appear whe- 
ther they be de ſubſtantialibus,) for if they cannot 
* be read, they will be eſteemed to be ſuch, unleſs 


« the contrary appear by what precedes and followa, 
0 
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< or that there be a marginal note, bearing, “the 
e deletion, from ſuch a word to ſuch a word, to be 
of conſent.” Superinduction, he afterwards ſays, 
„is not only by adding, or altering of letters, but 
„of monoſyllables, or ſhort words, as when“ no” or 
not“ is interlined, not between line and line, for 
& then it could not be reſpected, but between word 
“ and word. Large blanks in writs, which may al- 
« ter the import thereof, make writs improbative, if 
« it appear from the hand or ink, that they differ 
« from the body, for it will be preſumed they are 
filled up after ſubſcribing, unleſs the contrary be 


proved or adminiculated, as if the filler up of the 


« date and witnefles do particularly number the 
« blanks filled up by him.” Stair, B. II. tit. 42. 


 ſec- 19. 


Durie reports a caſe on the 14th December 1627, 
to this purpoſe : Lyle was purſued upon a bond, and 
urged in defence, that the ſame was vitiated, being 
made 500 merks, whereas the original ſum was con- 
ſiderably leſs. © The Lords having ſeen the bond, 
and by inſpeclion finding the letters of © five” to 
ebe ſuperinduced above ſome other letters, whereot 
the veſtiges yet appeared, and were ſeen unto the 


Lords, whereby it was likely that the ſum was leſs 
than five, therefore they ordained the purſuer of 


the bond, either by ſome writ, or. by the witneſſes 
“ inſert in the bond, or by ſome other lawtu] admi- 
e nicle, that the ſum of five was the true ſum owing, 
* and contained ab initio in the obligation; which 
++ probation the Lords found neceſſarily incumbent, 
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“e and lay upon the uſer of the bond, ſeeing it was 
« ſeen by the Lords to be ſuperinduced, and found 
« it not neceſſary that the defender ſhould be, obli- 
* ged to prove the fame, albeit the purſuer abode at 
the ſame.” Hepburn againſt Lyle, p. 321. 


Stair gives at conſiderable length a caſe, where it 
came to be deliberately tried, what was the effect of 
a vitiation in ſubſtantialibus, and by what evidence 
the fairneſs of the alteration could be proved. This 
was a reduction of a bond for 6000 merks; the 
chief ground of reduction was, * that the bond by 
« ocular inſpection is vitiate in ſubſtantialibus.” 
The challenge was not by way of improbation, but 
only, © that the writ was vitiate, and ſo ſuſpect that 
it could make no faith, being vitiate in ſubſtantia- 
„ libus, and half a line fo blotted and obſcured that 
it could not be known what was expreſſed there- 
in before the vitiation; and therefore it muſt be 
« holden as comprehending ſome condition that 
truly has happened to exiſt, which would evacuate 
<* the bond; for it is the common opinion of all 
writers,“ defide inſtrumentorum, © that inſtruments 
e make faith only when they are entire, unvitiate, or 
«© uncancelled ; but if the ſame be vitiate, vitio viſib- 
ili, either by razure, interlineation, deletion, obduc- 
tion, or alteration of the letters, the ſame is a null 
<* inſtrument that can make no faith.” It was an- 
« ſwered, © That it is true, where writs become vi- 
© tiate in the ſubſtantials, the ſame become ſuſpect 
and not probative ; but the moſt learned lawyers 
* do acknowledge, that the ſame may be admini- 
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e culate by other writings, or by the witneſſes infert; 
and if the vitiation appear not to be in the ſub- 
« ſtantials, it is either not at all regarded, or at leaſt 
not till it be improven, by inſtructing that the vi- 
« tiation was after the ſubſcription ; but here it 1s 
c politively offered to be proved by the witneſſes in- 
« ſert, that this bond was truly as it now ſtands 
« when it was ſubſcribed, and it is yet clear in the 
*« debtor, creditor, and ſums, and any alteration is only 
ig the ſucceſſion, and the term.” And reference 
was made to the above cafe of Durie's, as admitting 
witneſſes in ſuch caſes. Replied, * Though a vi- 
« tiation may be adminiculate in the opinion of 
„ civilians, where witneſſes might prove the whole 
points of the bond, yet it cannot hold with us, 
« where witneſſes cannot prove above L. Ioo Scots; 
though they may prove the tenor of a bond, 
< where there are adminicles in writ, and caſus 
e amiſſionis, yet they cannot prove any material 
article in a writ, eſpecially where the ſum is ſo 
* obliterate, that it cannot be known what was be- 
“fore the vitiation, as in this caſe.” * The Lords 
found it relevant, that the bond was ſo vitiate that 
it did make no faith, and found it not to be ad- 
e miniculate by witneſſes, in reſpect that in a mate- 
rial place thereof, at the term of payment, there 
* was half a line ſo obliterate that it could not ap- 
© pear what had been written thereon before, and 
« that it was thereby preſumed that it might be a 
„ clauſe that would evacuate the bond, and was 
< therefore ſo delete by the haver thereof.” Stair, - 


/ 
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vol. II. p. 6. Pitillo againſt Forreſter, 22d Nov. 
1671. ; 


In the following caſe, the circumſtances were ſo 
ſtrong in proof of the fairneſs of the alteration, that 
we could not have been ſurpriſed had the Court 
ſuſtained it; but they did not; they rejected the 
alteration; and thus, the caſe is a ſtrong con- 
firmation of this of Pitillo's. An aſſignation was 
granted by Lyon of Mureſk, to John Riddoch, and 
from the narrative and clauſe of granting, an. From 
the clauſe of warrandice, it was clear, that the ſum 
intended to be aſſigned was 3500 merks; but the 
ſum in the diſpoſitive clauſe was only 3000 merks, 
and 500 merks were interlined: The Lords found 
« that the interlining was unwarrantable, and re- 
« mitted to the Ordinary to enquire about the au- 
e thor in order to puniſh him; but found that the 
« aſſignation, without the interlined words, did ſuf- 
« ficiently convey the whole ſum of 3500 merks, 
and therefore repelled the defender's objection, 
„and ſuſtained the aſſignation.“ Forbes, p. 370. 
21 Dec. 1789, Lyon againſt the Earl of Aboyn. 


Thus it appears to have been fully ſettled, that 
all ſuch obliterations are fatal to the deed; and that 
the preſumption of unfair dealing, which ariſes from 
them, is not to be taken away by the evidence of 
witneſſes. But there is a deciſion of the preſent 
century, which ſeems to ſhake in ſome degree the 
ſtrength of this opinion; I allude to the caſe of 
Arrot againſt Garden, where, in a reduction of a 
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diſpoſition on the head of death-bed, the place and 
date having been vitiated, it was argued, that in 
ſuch a queſtion, the date is inter ſubſtantialia, and 
the preſumptio juris et de jure is, that the vi- 
tiation was done in order to avoid the challenge: 
but the defender offering to inſtruct the verity of the 
date by the inſtrumentary witneſſes, the Lords al- 
lowed him to do ſo; Feb. 1730, Dict. vol. II. p. 
214. In this caſe, we are told the vitiation was 
ſuch as ſcarcely to admit of a ſuſpicion of ante- 
dating; perhaps this circumſtance may explain why 
the Court allowed a proof by witneſſes in this caſe. 


I therefore ſcruple not to ſay, that it is neceſſary, 
at the time of executing the deed, for the man of 
buſineſs to take ſome precautions for eſtabliſhing the 
authenticity of the alterations on the deed, and that 
no way appears ſo natural or eaſy, as that by which 
the authenticity of the deed itſelf is eſtabliſhed. 
Stair, p. 712. points this out as proper. In ſuch 
<« caſes,” ſays he, (it is very prudent to mention the 
* number of marginal additions, along with the 
« filiing up of the dates and witneſſes.” And Mr 
Erſkine, B. III. tit. 11. J 20. ſays, that * Marginal 
< notes, though ſigned by the granter, are preſumed 
« to have been added after ſigning the deed, if it be 
© not expreſſed in the teſting clauſe, that the wit- 
{© neſſes to the deed were witneſſes alſo to thoſe 
* additions.” This may ſeem to be oppoſed by a 
deciſion in 1741, reported by Kilkerran, in theſe 
words: A marginal note upon a back-bond, dated 
* in 1679, ſigned by the granters, but no mention 
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«< made either of the writer of the ſaid margin or of 
the witnefles ; it was, notwithſtanding, found good 
«+ againſt the uſer of the deed, The Lords had for- 
% merly found the marginal note null; but that 
judgment being reverſed on appeal, this judgment 
was now given in compliance with the order of 
* the Houſe of Peers; Spottiſwood againſt the Cre- 
« diors of Preſtongrange, 17 June 1741;” Kilker- 
ran, voce Writ, No. 6. Bur upon this caſe I muſt 
obſerve, 1. That the marginal note was written by 
the ſame perſon who had written the reſt of the deed, 
and who was properly deſigned as writer of the deed. 
2. That the deed was executed in 10649, prior to the 
act of Parliament, and when condeſcendences were 
allowed. 3. That this marginal note was found 
good only againſt rhe uſer of the deed; that is, the 
Court thought there could be neither fraud nor 
danger in giving effe& to a marginal note againſt 
the very perſon who produced, and had the deed in 
his poſſeſſion from the moment of its execution. It 
is indeed laid down by Lord Stair, © That margi- 
* nal additions upon one fide of the contract, and 
< not on the other, are probative againſt that party 
* who produces that fide, but are ſuſpect if the ad- 
dition is in their favour, &c. B. IV. tit. 42. 5 19.” 
And laſtly, That it was a marginal note upon a 
| back-bond, which is a deed that does not require 
writing as a ſolemnity. 


The circumſtances of the deciſion, thus ex- 
plained, will not, I think, be ſtrong enough to 
take away the neceſſity of authenticating in the teſt- 
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ing clauſe any alteration that may be neceſſary on 
the body of the deed. How abſurd indeed were it, 
that the law ſhould be ſo anxiouſly careful in fixing 
rules for proving the authenticity of deeds, that it 
ſhould require the ſubſcription of the granter and of 
witneſſes, the defignation of the writer, and the 
names and deſignations of the witneſſes ; yet leave 
open and unguarded ſo obvious a way of defeating 
entirely the moſt perfect deed. By the addition of 
a marginal note, by the deleting of a part of the 
deed, the whole force of the obligation may be 
changed ; it may be taken away entirely, or it may 
be increaſed to any extent ; and would it be wiſe to 
put the evidence of theſe alterations on any other 
footing, than that of the deed itſelf, to which they 
belong? Surely not; and fo our practice has declar- 
ed; for in practice, the granter ſubſcribes all margi- 
nal notes, and the teſting clauſe bears, that the deed 
is ſubſcribed, &c. © in preſence of theſe witneſſes, A. 
Fand B. witneſſes alſo to my ſigning the marginal 
note, written by C. D. upon the firſt page hereof.” 
As to the authenticating of the deletion of any part 
of the deed, the precaution is always taken of men- 
tioning in the teſting clauſe, the page, the line, 
and the number of words which have been ſtruck 
out. 


I ſhall now return to the common ſtyle. You 
will have obſerved that Mr Erſkine, in ſpeaking of 
the neceſlity for mentioning, in the teſting clauſe, the 
atteſtation of the marginal notes, ſays nothing of the 
writer, though I think it is as neceſſary as the men- 
tioning of the witneſſes ; for either the marginal 
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addition is to be conſidered as a ſeparate deed, and 
then the writer's name is neceſſary, under the act; or 
it is to be conſidered as a part of the deed, and in 
this view it becomes as neceſſary to name and deſign 
the writer as to name and deſign the filler up of a 
printed bond : where, indeed, the marginal note 18 
written by the ſame perſon who writes the deed, it 
may not be neceſſary to deſign the writer as writer 
alſo of the marginal addition, though that too were 
natural enough; and this may have been the only 
caſe in Mr Erſkine's mind at the time of writing the 
above paſſage ; bur where the marginal addition is 
written by a different hand, I hold it to be eſſential, 
to the ſupport of it that the writer of it be deſign- 


ed. 


I ſhall conclude what I have to ſay on this ſub- 
ject, with a few rules, which may not be uſeleſs to 


you. 


I. All alterations which appear on a deed are pre- 
ſumed to have been made unfairly, and after the deed 


was out of the granter's hands. 


2, Every alteration will be held pro non ſcripto, 
unleſs the original ſenſe of the words be perverted, 
or the words ſo blotted out, that they cannot be read ; 
for then it will come to be a queſtion, whether 
the obſection does not affect the very exiſtence of the 
deed. In ſuch a queſtion the diſtinction which I for- 
merly explained to you, between the effective clau- 
les of a deed, or thoſe of ſtile, which are uſed only 
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for the purpoſe of carrying the will into execution, 
and the clauſes of will, by which the intention of 
the party is expreſſed, may be of ſome uſe. In 
the clauſes of the former kind, an addition or oblite- 
ration muſt be comparatively inſignificant, but in 
the latter they mult be of deep importance. In the 
one cale they are only aukward and ſlovenly; in the 
other, they may be fatal to the deed. 


z. The only way in which alterations ſhould be 
made, is by writing any addition that is neceſlary 
upon the margin, or by ſcoring out any exception- 
able words (but ſtill ſo that they may be read,) and 
writing the proper words on the margin ; no eraze- 
ments, nor interlineations, ſhould ever be ſeen on a 
deed, unleſs in words abſolutely inſignificant. 


4. Each marginal addition ſhould be ſigned by 
the granter of the deed, particularly mentioned 
in the teſting clauſe, and ſubſcribed by the grant- 
er in preſence of the witneſſes; and where the margi- 
nal note and the body of the deed have been writ- 
ten by different perſons, the writer of the marginal 
note ſhould be named and deſigned in the teſting 


_ clauſe. 


5. If any paſſage has been ſtruck out, it muſt be 
particularly mentioned in the teſting clauſe, as hav- 
ing been deleted in preſence of the witneſſes, or at 
leaſt acknowledged to them before ſubſcribing ; and 


perhaps it might be proper, as Lord Stair directs, 


that you ſhould mention it on the margin as deleted. 
to which the granter and witneſſes may ſign. 


* _— —— 
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There is a queſtion in ſome meaſure connected 
with this ſubject, which I ſhall mention: I mean 
the accidental obliteration or deſtruction of part of a 
deed. Forbes gives us a caſe of this kind, decided 
on the 18th July 1712. The deed in queſtion was 
a bond by Sir George M'Kenzie, for 6000 merks, 
under a certain condition, which at the date of the 
action was all worn away, except the laſt words, bea- 
ring “ to be in ſatisfadion of all that any of his 
wife's relations could claim from the granter, or his 
ſucceſſors, any manner of way.” Againſt this deed it 
was urged, that it could not be binding, ſeeing that 
the part which was taken off might have contained a 
clauſe evacuating the ſame in a certain event, and 
referring to the former caſe of Pitillo in the 1671. 
in anſwer to this, the party founding on the deed, 
endeavoured to make a diſtinction betwixt defects 
ariſing from vitiation, as in the cafe of Pittillo, and 
thoſe ariſing from accident, and the effects of time, 
as had occurred here; for this deed had with others 
ſuffered, by being toſſed about in the court-yard of 
the houſe of Pitcur, when it was plundered at the 
Revolution by a party of dragoons. And it was ar- 
gued, that from the proceſs of proving the tenor, it 
is evident that it was a principle of our law, to re- 
ſtore ſuch deeds as might have been deſtroyed by 
accident. But the Court found that the bond was 


not a binding obligation. 


I have now finiſhed what IL had to ſay on the ex- 
preſſions and form of the teſting clauſe; and I ſhall, 
in concluſion, call your attention to the gene- 
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ral nature of this clauſe, and the way in which it 
has been common to fill it up. I have already ob- 
ſerved to you, that in place of filling up this clauſe 
at the time that the deed is executed, the common way 
is to return the deed from the place of its execution, 
with a note of the place, date, and witneſſes deſigna- 
tions, to the perſon by, whom the deed was prepa- 
red, that he may fill up the teſting clauſe. This 1s 
a practice which, though authoriſed by the deciſions 
of the Court, is attended with very dangerous con- 
ſequences, and to which men of buſineſs are not al- 
ways attentive : a few of thoſe dangers I ſhall fhortly 
point out to you; they are important, and deſerve 
well your attention. 


In ſpeaking of the way in which the teſting clauſe 
1s filled up, the firſt caſe to which I ſhall call your 
attention, is that of Dury and Doig v. Dury, Fac. 
Col. No. 75. decided 11th March 1753. The quel- 
tion in this caſe aroſe from the practice of leaving 
the teſting clauſe blank, and afterwards filling it up; 
and in place of checking that practice, it has unfortu- 
nately confirmed it. The granter of the deed had 
ſigned it fo cloſe to the writing, that there was no 
room for filling up the teſting clauſe ; to correct 
this, the writer erazed part of the deed, and wrote 
it in a cloſer form ; but notwithſtanding this, the, 
teſting clauſe was crouded in, partly at the fide, and 
partly under the granter's fubſcription, ſo that it 
was clear from inſpection that the teſting clauſe had 
not been written out till after the ſubſcription of the 
deed. The arguments maintained by the parties 


s 
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went on this queſtion, Whether were the witneſſes 


deſigned in the body of the writ, in terms of the act 
1681? and upon adviſing the debate, the Court re- 
pelled the objection to the deed. | 


Lord Kaimes, in reporting the caſe, tells us, that 


“The Court was a good deal divided about this ob- 
« jection ; 1 gave my opinion,” ſays his Lordſhip, 
« that the objection was good, both by the common 
„law and by the ſtatute 1681, upon this principle, 
that the ſubſcription of the party is that act which 
<« authenticates the writing; 2 ſubſcription of a pri- 
vate party will not avail ; what is below the ſub- 
e ſcription cannot be authenticated by it, becauſe it 
does not appear that what was below was a part 
„of the deed, when the ſubſcription was adhibited; 
more particularly, as it appears from ocular in- 
e ſpection, that the witneſſes names and deſignations 
were filled up after the ſubſcription of the party; 
it is not proved by the deed, that the teſting clauſe 
had the granter's authority, which makes the caſe 
the ſame as if there were no teſting clauſe; and 


* the proviſion in the act 1681, that the name and 


* deſignations of the witneſſes muſt be inſerted in 
the body of the deed, is, that the teſting clauſe 
* may be authenticated by the ſubſcription of the 
party.“ ELCIES obſerved, *© that writs are often 
* {ubſcribed with a blank left for the teſting clauſe, 


© which, after the ſubſcription of the party, is filled 
up by any hand; and therefore, that it can be no 


nullity to inſert the teſting clauſe, ex poſt facto, 
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„whether a blank be left for it or not.” Anſwered, 
That when the teſting clauſe is filled up in the 
„body of the writ, the whole writ is authenticated 
by the party's ſubſcription placed regularly under 
the teſting clauſe ; if that be challenged, it is not 
« ſufficient barely to alledge, that when the party's 
* ſubſcription was adhibited, a blank was left in 
„ which the teſting clauſe was afterwards inſerted ; 
< this of itſelf is not a nullity; and therefore to 
„make the objection relevant, it is n-ceflary allo to 
e alledge, that the teſting clauſe was inſerted with- 
* out the authority of the granter. This allegation 
eis undoubtedly relevant, and if verified, the deed 
„will be annulled ; but when the telting clauſe is 
* not inſerted in the body of the deed, but at the fide 
or before the ſubſcription of the party, this is evi- 
e dence from ocular inſpection, that the deed was 
© ſubſcribed by the party without a teſling clauſe; 
+ the deed is null by ocular inſpection, and to ob- 
viate that nullity, it muſt be incumbent upon the 
© uſer of the deed to prove that the teſting clauſe 
was adjected ro the deed by the authority of the 
„party. In ſhort, where the teſting clauſe is in the 
« body of the writ, the deed is formal and effectual 
in law, unleſs it be diſproved ; but where the teſt- 
ing clauſe is put under the ſubſcription of the 
„party, the deed is informal, becauſe it affords no 
** evidence that the granter gave authority for ad- 
ding the teſting clauſe, and therefore the fact muſt 
be proved, without which the deed is not effectual 


«10 Ew.” 
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It carried, © ſays Kaimes, by the narroweſt. 


plurality to repell the objeQtion.” But narrow as 
this plurality may have been, ſo far as this caſe is a 
confirmation of the common practice of filling up 
the teſting clauſe, after the deed is ſubſcribed and 
out of the preſence of the party and witneſſes, you 
are to conſider it as one that would be adhered to; 
for the Court have again and again, in other caſes, 
faid, that the teſting clauſe may be filled up any time 
before the deed be produced in judgment. You 
- will recollect, that in the caſe of the Bank of Scot- 
land againſt Telfer, decided 17 February 1790, to 
which I had occaſion to call your attention, the 
Court received an addition made to the teſting 
clauſe explanatory of it, though made long poſterior 
to the date of the deed, but before it was produced 
and founded on in judgment. And there is ſtill a 
later caſe, which ſhows the ideas of the Court upon 
this point more clearly ; it is to be found in no col- 
lection; the deciſion was pronounced in December 
1792, and the parties were Arthur and Fullarton 
againſt Marſhall; George Robertſon as principal, 
and Arthur and Fullarton as cautioners, granted a 
bond to Marſhall for L. 100 Sterling ; this bond was 
ſigned by the principal, and the teſting clauſe, in fo 
far as he was concerned, was regularly filled up; it 
was afterwards ſigned by the two cautioners in pre- 
ſence of two witneſſes ; but the date and place of 
ſigning, and the names and deſignations of the wit- 
neſſes to the laſt ſubſcriptions, were not filled up. 
In 1790, one of the cautioners came to the creditor, 


and got up the bond from him, on an obligation to 
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reſtore it; he inſtantly put it on record, and raiſed 
diligence againſt the principal debtors ; when the 
creditor came to learn this, he went to the keeper 
of the record, who allowed him to fill up the teſt- 


ing clauſe, but there was ſaid to be an error in filling 


up the date, both as to time and place. 


In this fituation, the cautioner bring a ſuſpenſion 
and a reduction of the deed, in which Lord Eſk- 
grove Ordinary pronounced judgment,“ ſuſtaining 


„the bond as a good ground of action.” I ſhall 
give you the opinion of the Lord Preſident, upon the 


cauſe when it came into the Inner-Houſe, as it was 
the opinion of the Court, and as ſeveral things are 
taken norice of in it, which we have been confider- 
ing: A teſting clauſe (ſays his Lordſhip) may be 
« filled up at any time before it be produced in judg- 
ment; it may be filled up the day after the parties 
have ſubſcribed the deed, and conſequently at any 
« time: The putting of the deed on record was 
« evidently a trick; the cautioners had no title 
„ to do ſo; on the contrary, they were bound to 
<« have returned it to the creditor. The date is 
é faid to be wrong, though there is no proof of 
this; but granting it to be ſo, it is not a ſtatu- 
* tory ſolemnity; the names of the writer and wit- 
«* nefles are ſtatutory ſolemnities, the date is not; 
the date is of conſequence only in a competiti- 
on of creditors, or in a death-bed queſtion ; here 
« it is a matter of no moment, as there is nothing 
« that depends on it. It is ſaid too, that the 
* place of ſigning is wrong; it may be ſo; but 
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neither is this a ſtatutory ſolemnity, and it is not 
« material here; ſo that neither the errors in the 
place, nor in the date, appear to me of ſuſticient 
importance to found the reaſons of ſuſpenſion, 
« and therefore I am for adhering to the Lord Or- 
« dinary's judgment.” —This was the unanimous 
opinion of the Court. 


Thus you ſee that it is fixed in practice, and con- 
firmed by the deciſions of the Court, that a teſting 
clauſe may be filled up at any time before produ- 
cing the deed in judgment ; and you have only to 
recolle the uſe and nature of this clauſe, and that 
it is poſſible to authenticate marginal notes, or to 


- authorize the ſtriking out of part of the deed, by the 


filling up of this clauſe, to have a full conviction of the 
danger of the practice which theſe deciſions have ſo 
unfortunately countenanced and eſtabliſhed. I can 
give you no more complete proof of the dangerous ten- 
dency of this practice, than by detailing to you a caſe 
that was decided on the 12th of June 1794. You will 
find it No. 20. of the Society Caſes, Welſh againſt 


Milligan ; the queſtion aroſe upon a bond by three 


brothers. One of them ſigned the bond in preſence of 
the writer, and taking the bond away with him, re- 
turned it to the writer, ſigned by other two witneſ- 
ſes, with the names of his brothers forged by him- 
ſelf; it appeared that the forger had impoſed on 
the witnefles, by deſiring them to ſign to his ſub- 
ſcription, before the forged names were adhibited ; 
the writer of the deed, believing that every thing 
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had öcen fairly done, wrote out the teſting clauſe 
thus: © We have ſubſcribed &c. before theſe witneſ- 
** ſes, the ſaid Patrick MDougal and Luke New- 
lands in Dumfries, and Robert Gilchriſt ſchool-maſ- 
ter in Carlaverock.” The Judges had no heſi- 
tation in reducing the deed. They expreſſed their 
regret that it was poſſible to commit a forgery, to 
which the writer of the deed, and the witneſſes to the 
ſubſcriptions could fo innocently be acceſſory. But 
when they took into conſideration the preſent prac- 
tice, where nothing is ſo common as to ſend a deed 
to the country to be executed, to receive it back 


with a note of the names and deſignations of the wit- 


neſſes, and to fill up the teſting clauſe from ſuch 
note; they ſelt it to he impoſlible to make the wit- 
neſſes or man of buſineſs liable. The error on the 
part of the writer was, in taking the information of 
John Welſh, that the other two witneſſes were real- 
ly witneſſes to all the ſobſcriptions appearing at the 
deed ; but this was an error ſanctioned by the inva- 
riable practice of men of buſineſs. | 


There was a caſe in the 1761, Young v. Ritchie, 
Fac. Col. Vol. III. No. 13. which bears a very near 
reſemblance to this, ſor the witneſſes ſwear, that 
Voung did not ſubſcribe in their preſence, and al- 
though the other party contended, that Young had 
actually ſubſcribed at an after period, and offered to 


prove that fact as ſufficient to validate the deed, yet 


the Court found the bond not probative. 


Another bad conſequence ariſing from this way 
of conducting the buſineſs, has been the total omil- 
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ſion in ſore caſes to fill up the teſting clauſe. This 
occurred in a caſe collected in the 4th Vol. of the 

Fac. Col. No. 49. Ruftel v. Paſley and Little. The 


objection founded on the omiflion was, that the deed 


did not, in terms of the act 1081, contain the names 
and deſignations of the witnetles ; and the Court found 
that the bond was not oblivatory. From the caſes 
which I formerly ſtated, you will fee how ill adviſed 
this action had been, for, if before bringing the ac- 
tion, the teſting clauſe had been filled up, all would 
have been v. all; after a deed is produced in judgment, 
it cannot be filled up. 


I have now preſented to you all the Wlemnities 
which cultom or {tatutc have introduced into the 
teſting clauſe, for preſerving evidence of the authen- 
ticity of the deed. It is from this Point t that we 
mult look back, in order to ice preciicly, what, int 
the eye of the law, is the value of the teſting clauſe, 
which of the particulars may be diſpenſed with, or 
ſupplied, and which of them are inditocutibly note 
fary for the ſupport of the deed. 


The parts of this clauſe are theſe : 


1. The atteitution that the deed has been fabſeribed. 


2, The name and deſignation of the writer. 
3. Ihe number of the paves of which the devd can 
liſts. 


. The date, including the me and place. 
5. The nantes and defivninion; 5 . Witnelles. 
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6. The atteſtation of marginal notes, their ſubſcrip- | 
tion, by whom they were written, and the eraze- by 
ures, or parts of the deed which may have been i 
deleted. 1 


Of theſe, it is only the writer's name and deſigna- 
tion, the numbers cf the pages, and the deſignations 
| | of the witneiles, which are required. by ſtatute,— 'F 
1 Which are not ſuppliable, - which create a nullity; the 5 
atteſtation of the ſubſcriptions, and the date and place 
| | are not required by the ſtatute, and therefore the 
want of them cannot infer a nullity. The atteſtation 
of alterations, 1 ſhould conſider not ſtrictly as ſtatu- 
| tory ſolemnities, were it not to me very doubtful 
$ whether the name and deſignation of the writer of a 
marginal note, be not ſtrictly included under the 
ſtatute. Such is the concluſion which, on a conſi— 
| deration of the ſtatute, we ſhould naturally form, 
j and accordingly, we ſee this confirmed by the deci- | 
| ſions of the Court; for we have ſeen the expreſſions 
| by which the fublcription of the party, in preſence 


of che witneſles, is told, omitted, without injury 

to the teſting claufe ; we have feen even the num 
bering of the pages, (although that be exprelsly re- 

quired by the ſtatute) very freely judged of, and in | 
{ome caſes diſpenſed with ; we have ſeen the want 1 
of the date, botli as to time and place, entirely over— 1 
looked; in ſhort, there is nothing that has been 
thoupht indiſpenſalzic, or which on ſoine occaſion has 
not been omitted with impunity, except the name 


and defignation of the writer, and the defignation of 
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the witneſſes, which are expreſsly required by the 
ſtatute 1681. c. 5. 


The view of the Legiſlature in their regulations 
reſpecting the teſting clauſe, is very limple and plain; 
for although the ſubſcriptions of the parties and. wit- 
neſſes, afford one kind of evidence of the authenti- 
city of the deed, the Legiſlature has not thought 
proper to truſt entirely to that, but has required this 
alſo as an additional check, that a deed ſhall itſelf 
afford every opportunity of information to thoſe in- 
tereſted ; that it ſhall point out every means of detec- 
tion, ſhould there be therein any unfair dealing ; that 
it ſhall bear the name and deſignation of the writer, 
from whom it can be learned what inſtructions he 
received for making the deed, who gave him theſe 


inſtructions, and what were the opportunities which 


the granter had of reading and underſtanding the 
deed before ſubſcribing it; that it ſhall bear the 
deſignations alſo of the witneſſes, who can be called 
on to explain all the circumſtances attending the 
execution of the deed ; and that it ſhall bear the 
preciſe number of pages, as a check upon any at- 
tempt to add to, or diminiſh the deed. Such were 
the views of the Legiſlature in requiring theſe things 
under a declaration of nullity ; and although thoſe 
views might have carried them further, and made 
them include among the requiſites of the teſting 
clauſe, the date and place, and the atteſtation of al- 
terations ; yet as this has not been done, theſe muſt 
reſt upon the common law, operating not as nullities, 


but only as very important circumſtances in the evi- 
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dence, and which a Court will, on a challenge, al- 
ways require in ſupport of the deed. 


Let me again, before concluding the teſting clauſe, 
expreſs my anxiety leſt any thing that J may have 
ſaid on this ſubject ſhould lead you to relax, in the 


ſmalleſt degree, that ſtrict and {crupulous obſervance 


of forms, which is ſo much the duty of every man of 
buſineſs ; but you muſt have obſerved, that in the 
remarks which I have made ſo freely upon thoſe 
forms, my intention has beea only to enable you to 
decide queſtions relating to the validity of the cxe- 
cution of deeds already completed; while I wart: 
you moſt ſeriouſly, that in the execution of new 
deeds, not the ſmalleſt latitude is to be taken, no 
omiſſion to be paſſed over, no reliance to be placed 
on the indulgences which former blunders may have 
met with. 
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Havnc now diſcuſſed all the forms and requi- 
ſites of the teſting clauſe, I proceed to conſider the 
ſolemnities which, by the law of this country, are 
required in the execution of a decd. 


The great ſolemnities in the execution of a 
deed, are the reading of it, and the ſubſcription 
of the parties, and of the witneſſes *. 


The ſubſcription 1s required, not only to prove 
that the granter really ſubſcribed the deed, but 
that he ſubſcribed it in token of his aſſent; as a 
deed which he had read over, conſidered delibe- 
rately, underſtood and approved of. But as one 
great object of our law has been to enable a man 
to conceal from the public the nature of his 


*. Striatly ſpeaking, delivery is alſo one of the ſolemnities 
by which a deed 1s completed, But I confine theſe leQures 
to the forms of the teſting clauſe, and to the ſolemnities of 
ſubſcription, and of reading; and therefore I ſay nothing here 
of the doctrines of delivery, nor of the exceptions to the 


rules of regular deeds, as holograph, foreign, mercantile, and 
teſtamentary deeds. Neither do I treat of the doctrines of 
+: locus panitentiz,” nor of homologation. Theſe are ne- 
ceſſary to complete the ſubject, but they extend beyond my 
preſent deſign, 


＋ A 
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deeds, it does not require that a deed ſhall have 
been read over publicly; it intruſts this to the 
granter himſelf. And as it is not to be believed 
that a man will ſubſcribe a deed without know- 
ing its contents, and underſtanding them, the rule 
has been fixed, that a well atteſted ſubſcription 
is to be held as legal evidence that the granter 
did read the deed, and underſtand it. 


While this ſtands as a general rule of our law, 
it does by no means preclude evidence of the 
deed's never having been read by the granter. 
And wherever 1t can be eſtabliſhed that the grant- 
er never read it, nor heard it read by another, it 
will be reduced : It cannot indeed be held as his 
deed, when he knew not its contents. 


Although, therefore, the reading of a deed pub- 
licly be not a ſolemnity in our law, yet it is of ſo 


much importance that a party ſhould know his 
own deed, that a man of buſineſs ought, in every 
caſe, to pay particular attention to this, and ſee 


that the deed be actually read. As the very beſt 


guides that I can give you for the regulation of 


your practice in this particular, I ſhall lay before 
you ſome caſes : they point out the kind and de- 
gree of evidence which has been admitted to eſta- 
bliſh the want of reading; and teach you this im- 
portant leſſon, that it is not enough that the deed 
be read over; it muſt be explained to the compre- 
henſion of the granter, 
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In the firſt place, then, I have to ſtate to you, 
in place of all other cafes, upon the want of read- 
ing a caſe, where, if the knowledge, honour, and 
integrity of the perſon concerned could have 
overcome the objection, it muſt have been over- 
ruled. John Crawford of Doonſide, while on 
death- bed, but in the perfect poſſeſſion of his facul- 
ties, ſent for a friend in whom he had the utmoſt 


confidence, Sir Adam Ferguſſon; and putting into 


his hands a truſt-deed, which had been executed 
by Hamilton of Bowtreehill, his neighbour, de- 
ſired him to get a ſimilar deed made out reſpect- 
ing his perſonal eſtate. Accordingly, Sir Adam 
Ferguſſon went into another room, and having 
dictated the deed to the phyſician, brought it into 
Mr. Crawford's bed-chamber, and was beginning 
to read it over, when Mr. Crawford having aſked 
him whether he had not extended it agreeably to 
the model, and being anſwered that hejhad, he de- 
clined hearing any more of it, and ſigned it. It 
was upon the ground that the deed had not been 
read over to the granter, that a reduction of it 
was brought, and that the Court unanimouſly 
regucesd it. - 


This 1s a caſe which proves, in the fulleſt ex- 
tent, the neceſlity of reading over a deed; for, 
joined to the honour and integrity of the perſon 
employed, and the truſt placed in him, the 
granter had in fact read and underſtood, and con- 
iidered his deed in peruſing, as he had formerly 

A 4 
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done, the deed of Mr. Crawford; it was, therefore, 
the caſe of a corrected and approved ſcroll, and 
the only defect was the want of reading the ex- 
tended copy, which might have been ſupplied by 
comparing the two. But the Court followed the 


ſafeſt meature, and required the reading of the 
deed, 


But it is not merely the reading that is neceſſary ; 
for you will learn, from the following caſes, that the 
granter muſt not only have read, but have under- 
ſtood the deed. Steell of Baldaitard had ſettled his 
eſtate upon his nephew, Mr. Steell, a merchant in 
London ; burdening him with annuities and lega- 
cies, and amongſt others, legacies of 10001. to 
Miſs Balfour, and 300 J. to her ſiſter, the wife of 
Mr. Lindſay. Steel, who had made his fortune 
by his own induſtry, was under very great obliga- 
tions to the family of Balfour, and was very ſen- 
ſible of the obligation. The general ſettlement 
in which the legacies were left had fallen by; and 
from a regard to Mrs. Lindſay and Miſs Balfour, 
he deſired that Mr. Lindſay might get a deed pre- 
pared, leaving 1500 J. to Mits Balfour, and 500 1. 
to Mrs. Lindſay, which was at that time under- 
ſtood to be the amount of the legacies in the deed 


wich had fallen aſide. It was ſaid that Mr. 


Stevll had given a written order for this new deed, 
which was deſtroyed when the ſettlement was 
made out, as no longer neceilary ; and the deed 
was prepared in this manner : Mr. Lindſay, to 
whom the matter was intruſted, went to a gentle- 


rr 


LECTURE V. | 141 


man in the country, a lawyer, who had retired 
from buſineſs, and who, to oblige Mr. Lindſay, 
prepared the deed, that was ſigned by Mr. Steell, 
but without any communication with Mr. Steell. 
Mr. Wallace, a gentleman in the neighbourhood, 
who was one of the inſtrumentary witneſſes, gave 
this account of the execution of the deed : He 
ſays, that ſoon after the deponent entered Mr. 
Steels dining room, Mr. Lindſay aſked Mr. 
Steell it he remembered what happened, or paſſed 
between them the laſt time that he, Mr. Lindſay, 
had been there? Mr. Steell appeared at firſt not 
to remember, but, on Mr. Lindſay's pulling out 
the deed, and putting it into Mr. Steels hand, 
he looked at it, and in a very ſhort time ſeemed to 
recollect it perfectly; and after appearing to the de- 
ponent to read it, he called for pen and ink to ſign 
it: That before ſigning it, Mr. Lindſay aſked Mr. 
Steell whether that paper was made out agreeably 
to his orders; and Mr. Stcell {aid it was, and called 
for pen and ink to ſign it. This is all of the caſe 
that relates to the preſent point, and on this point 
the judges gave the following opinions : 

Lokry Jusrics. CLERK. Had-this deed been ex- 
ecuted in the way that deeds commonly are, and 
in which they always ought to be executed, it 
would have been impregnable. But it is in proof, 
and even without any proof, it muſt be obvious, 
that a man 85 or 90 years of age, although he 
may not Le jucapable of diſpoſing, will certainly 
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be more liable to impoſition than one in the vi- 
gour of his days. I had occaſion to obſerve, in 
Fyfe's caſe, which was lately decided, that I never 
like to ſee the perſon principally favoured prin- 
cipally active in bringing about the deed ; and 
in that caſe you reduced the deed chiefly up- 
on that ground. Were I to make a ſettle- 
ment, I would fend for my man of buſineſs, I 
would make out the ſcroll, and when he brings 
it back extended, I am ſuppoſed to be perfectly 
acquainted with the contents, and to underſtand 
them. But what happened here? Mr. Wallace ſays 
that Mr. Lindſay talked to Mr. Steell of a deed, 
but nothing of the nature of it ; and I ſee from 
the proof, that Mr. Lindſay went to Mr. Ander- 
ſon, who, without any communication with the 
teſtator, made out the deed; and it does not 
appear that Mr. Steell knew any thing of it un- 
till it was brought to him to be ſigned. It 
was made out by the man of buſineſs of the 
party in whoſe favour it was granted. It was 
made out at his deſire, and it was brought cut 
and dry to Mr. Steell. He takes but a curſo- 
ry look of the deed ; and as ir was not dictated, 
nor the directions given by him, a ſingle or an 
overly reading is not enough. I remember in 
Ruthven's caſe, where there was only a fingle 
overly reading by the party, that the deed was not 
ſuſtained. Steell ſhould have had the nature and 
effect of the deed fully explained to him; but in 
place of this, it is brought to him ready for ſigning; 
he reads it, and ſays he is ſatisfied ; but I am con- 
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vinced that he did not underſtand the deed. I ſee 
the parties do not mean to claim both legacies; 
they ſaw that that would not have gone well down: 
But I aſk what reaſon there is, if this laſt deed be 
a good and unobjectionable one, to prevent them 
from claiming both legacies? There 1s none. I am 
not, therefore, to take up this matter on the con- 
ceſſions of the parties. Can you believe that Steell 
meant the defenders to draw both ſums? It is 
impoſſible ; and this convinces me, that it was not 
his deed, but the deed of Mr. Lindſay. Mr. 
Lindſay ſhould have told Steell, that, although the 
former deed was amiſſing, it might caſt up, and 
the queſtion to have been put to him, was, What 
« do you ſay, Mr. Steell, ſhall be done, if that deed 
appears? Do you mean that both ſhall remain 
« effectual?” Had this been done, the deed 
would have appeared in very different terms; for 
either it would expreſsly have ordered both legacies 
to be effectual, or it would have put an end to the 
former legacies. It is clear to me, that Mr. Steell 
did not underſtand the nature and import of this 
deed: And, upon the whole, I am for ſetting it 
alide, 


Lord HENDERLAN D. Upon this branch of the 
caule, it has been ſaid, that nothing further was 
neceſſary than volition ; and that this deed was ſo 
ſimple, that it was eaſily underſtood, I allow that it 
was eaſily underſtood ; but taking the whole cir- 
cumſtances together, it ſeems not to be a ſimple voli- 
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be more liable to impoſition than one in the vi- 
gour of his days. I had occaſion to obſerve, in 
Fyfe's caſe, which was lately decided, that I never 
like to ſee the perſon principally favoured prin- 
cipally active in bringing about the deed ; and 
in that caſe you reduced the deed chiefly up- 
on that ground. Were I to make a ſettle- 
ment, I would ſend for my man of buſineſs,- I 
would make out the ſcroll, and when he brings 
it back extended, I am ſuppoſed to be perfectly 
acquainted with the contents, and to underſtand 
them. But what happened here? Mr. Wallace ſays 
that Mr. Lindſay talked to Mr. Steell of a deed, 
but nothing of the nature of it; and I ſee from 
the proof, that Mr. Lindſay went to Mr. Ander- 
ſon, who, without any communication with the 
teſtator, made out the deed; and it does not 
appear that Mr. Steell knew any thing of it un- 
till it was brought to him to be ſigned. It 
was made out by the man of buſineſs of the 
party in whoſe favour it was granted. It was 


made out at his deſire, and it was brought cut 


and dry to Mr. Steell. He takes but a curſo- 
ry look of the deed ; and as it was not dictated, 
nor the direQions given by him, a ſingle or an 
overly reading is not enough. I remember in 
Ruthven's caſe, where there was only a ſingle 
overly reading by the party, that the deed was not 
ſuſtained. Steell ſhould have had the nature and 
effect of the deed fully explained to him; but in 
place of this, it is brought to him ready for ſigning; 
he reads it, and ſays he is ſatisfied ; but I am con- 
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vinced that he did not underſtand the deed. I ſee 
the parties do not mean to claim both legacies ; 
they ſaw that that would not have gone well down : 
But I aſk what reaſon there is, if this laſt deed be 
a good and unobjectionable one, to prevent them 
from claiming both legacies? There 1s none. I am 
not, therefore, to take up this matter on the con- 
ceſſions of the parties. Can you believe that Steell 
meant the defenders to draw both ſums? It is 
impoſſible ; and this convinces me, that it was not 
his deed, but the deed of Mr. Lindſay. Mr. 
Lindſay ſhould have told Steell, that, although the 
former deed was amiſſing, it might caſt up, and 
the queſtion to have been put to him, was, What 
« do you ſay, Mr. Steell, ſhall be done, if that deed 
appears? Do you mean that both ſhall remain 
« effectual?” Had this been done, the deed 
would have appeared in very different terms; for 
either it would expreſsly have ordered both legacies 
to be effectual, or it would have put an end to the 
former legacies. It is clear to me, that Mr. Steell 
did not underſtand the nature and import of this 
deed : And, upon the whole, I am for ſetting it 
alide, 


Lord HEenDERLAND. Upon this branch of the 
caule, it has been ſaid, that nothing further was 
neceſſary than volition ; and that this deed was fo 
ſimple, that it was eaſily underſtood, I allow that it 
was eaſily underſtood ; but taking the whole cir- 
cumſtances together, it ſeems not to be a ſimple voli- 
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tion; it had a reference to memory. The new deed 
was intended to ſupply the old deed which was then 
amilling ; and therefore I can go no further than 
to {ſupport the ſums in this new deed to the extent I 
of the original legacies. I am thoroughly convin- 4 
ced, that there was nothing wrong on the part of 10 
Mr. Lindſay; there was nothing againſt him as a 
man of character; nothing againſt him as a man of 
honour. But, from the whole circumſtances of 
the caſe, and from conſidering the laſt deed as 
made up from Mr. Steell's recollection of the for- 
mer deed, and with a view to ſupply the loſs of it, 
I muſt be for reducing the preſent one, now that 
the former deed has been recovered. ED 7 


Lorp Esxcrove. I am of the opinion, which 
has been expreſſed by my brethren. This is not an | 
original, but a ſupplementary deed : it was intend- A 
ed to carry into execution the granters former in- 


tentions. The dulneſs of hearing, defect in ſight, 5 
and in memory, and great age, would not have 1 
been ſufficient in the common caſe; but here | 
where Mr. Steell was renewing a former deed, it pr 
ſhould have been gone about in a way which v8 
might have proved the knowledge and intention of * 
the granter. I have no doubt he meant to renew Th 
the legacies to the defenders, and I ſee that he had 1 
given 500 |]. and 15001. to them, believing theſe to We. 
have been the amount of the former legacies. But : 
this was a miſtake ; the deed has been recovered, 12 


and now lies before us, from which the miſtake 15 


LECTURE v. 139 


obvious. We have in the deeds lying on the 
table, a full ſettlement of all Mr. Steell's property; 
but all the effect of the evidence thence ariſing, is 
to convince me of the failure of Mr. Steell's me- 
mory. I ſee, from the letters of the parties, that 
this new deed was intended merely as a rene wal of 
the former one; but it ought to have been a;com- 
plete renewal, and I ſhould have wiſhed to 


have heard a good reaſon, why he was ſo anxious 


to renew the legacies to the defenders, and ſo little 
anxious to renew thoſe in favour of the other le- 
gatees, ſome of whom were nearly related to Mr. 
Steell. Were this laſt deed to be held as coming 
in place of the former, which, we are told, was the 
meaning of it, then all thoſe other legacies would 
be loſt. Now, one af two things muſt have happen- 
ed, either there muſt have been an impoſition prac- 
tiſed on Mr. Steell (a thing of which Mr. Lindſay 
was incapable), or there muſt have been ſuch a 
failure 1n the memory of Mr. Steell, that he muſt 
have entirely forgotten theſe other legacies. "The 
fituation of this man, therefore, required the moſt 
regular way of going to work; and although Ido by 
no means accuſe Mr, Lindfay, yet, in prudence, he 
ought to have ſent a man of buſineſs to Mr. Steell 
to have received his directions; and, without any 
imputation, I draw this concluſion, that Mr Lind- 


ſay negleced to take thoſe Reps which he ought to 


have taken, and that the granter has ſigned a deed 
in circumſtances which muſt be fatal to it. My 
opinion, therefore, is, that the former deed having 
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been recovered, that is to be held the deed which 
Mr. Steell meant to have renewed; and the way 
to do juſtice to the parties, is to ſuſtain the firſt, 
and to reduce the ſecond deed. 5 


Lox Do ABERCROMBY was of opinion, that the 


deed ſhould be ſet aſide entirely. 


Lok D PRESIDENT. I am of opinion with Lord 
Henderland, that there was nothing wrong on the 
part of Mr. Lindſay, and were I aſked to ſay, whe- 
ther I thought Mr. Steell in a capacity to have 
made a will? I would anſwer, that he was; we 
have no evidence againſt it; and had all the cir- 
cumſtances neceſſary for enabling him to judge of 
this matter been brought before him, I would 
have ſuſtained the deed. - But I think with the 
Lord Juſtice Clerk, that although there was nei- 
ther fraud nor - incapacity, he did not underſtand 
the effect of the deed. There are two deeds, the 
firſt one leaves legacies to the defenders, amount- 
ing to 1300 l., the ſubſequent deed, without taking 
any notice of that former one, gives 2000 1. to the 
ſame ladies; are we to give effect to both deeds, or 
are we to give the ladies the 1300 1. contained in 
the firſt, or the 2000 1. contained in the laſt? The 
defenders have waved their demand upon the firſt 
deed ; but why fo? if the two deeds are effeual, 
they ought not to have reſtricted their demand; 
for there are many caſes where it has been main- 
tained, that a ſecond deed ought to be underſtood 
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as coming in place of former deeds, which plea has 


been conſtantly over- ruled by your Lordſhips ; 
there was, therefore, no reaſon for the reſtriction 
of the claim; and had this laſt deed been free from 
objection, we muſt have given effect to both. I 
am, therefore, called on by the circumſtances of 
this caſe to fay, whether we can ſuſtairi both deeds, 
and if only one, whether we ought to ſuſtain the 
firſt or the laſt? But the laſt I cannot ſuſtain ; it 
was intended th replace the deed which was car- 
ried off, and I am fatisfied; that he meant only to 
renew that deed, by which he gave the defenders 
t3001. It was evident Mr. Steell did not mean 
to burden his land eſtate with any thing more than 
the annuity of 100 l. to Miſs Appline ; and when 
he made his ſettlements in the 1789, he had the a- 
mount of Lis perſonal funds in his view; theſe he 
meant to exhauſt by the legacies he then gave. 
But were we to ſuſtain the ſecond deed, it would 
exceed his perſonal funds in 5001. Now, had it 
been aſked at Mr. Steell, Do you mean to burden 
the eſtate with theſe legacies? he would have an- 
ſwered, that he did not; for ſo his ſettlement ex- 
preſsly declares : Then had he been aſked, Upon 
whom do you mean that this deficiency ſhould 
fall? certainly he would not have thrown it upon 
the other legatees. We have no evidence that he 
meant to do more, than to exhauſt his perſonal e- 


tate by the legacies ; and when he executed the 


deed under reduction, he had no intention to alter 
or recal the firſt ; and as we cannot ſuſtain both 
B ij 6 
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deeds, and as the firſt was regularly and prudently 
gone about, while the ſecond was not, I am there- 
fore for ſuſtaining the firſt only. 


Lox o DUNSINNan. I agree entirely with the o- 
pinions which have been delivered, and I have no- 


thing further to add, but that I completely vindi- 


cate Mr. Lindſay in the part which he acted. 


Theſe were the grounds upon which the Court, 
on the 24th January 1794, unanimouſly reduced 
the ſecond deed. | | 


The other caſe is that of Bayne againſt Sir John 
Belſches, decided on the 16th February 1793, 
which I ſhall immediately have occaſion to lay be- 
fore you for a different purpoſe. In this caſe, Mrs. 
Bayne, the granter of the deed under reduction, 
had been preſent when it was read over, and yet,, 
from the circumſtances of the caſe, the deed was 
reduced. I ſhall afterwards give the opinions 
which were delivered by the judges, contenting 
myſelf at preſent with this obfetvation on theſe 
two caſes, that the Court will, in ſuſpicious cir- 
eumſtances, require ſomething more than mere 
reading. The granter muſt not only have read, but 
have underſtood ; and the opinions of the judges 
in theſe caſes will give you a very complete leſſon 
upon this ſubject, and ſhow you more perfectly 
than could be done in any other manner, what 
ought to be the conduct of the man of buſineſs 
upon ſuch an occaſion. 
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Upon this head, then, I come to this concluſion, 
that a deed muſt be read over and underſtood by 
the party ; that this will in every caſe be preſumed, 
though a contrary proof will be admitted ; and if 
it can be ſhown, that it was not the deed of the 
granter, either from his never having ſeen 1t, or, as 
in the caſe of Steell, from his miſapprehending it, 
the deed will be reduced. 


Such being the idea of the law, with reſpect to 
the ſubſcriptions of a deed, that it implies a know- 
ledge of its contents, and a full approbation and 
conſent, that they ſhall be binding, let us conſider 
particularly this ſolemnity of ſubſcription. 


This ſubject I mean to conſider under three 
heads, 1, 'The ſubſcription of parties by their own 
ſignatures. 2. The ſubſcription of parties through 
the medium of notaries; and, 3. The ſubſcrip- 
tions of witneſles, 


It is by the act 1540, c. 117. that the ſubſcrip- 
tion of the party is required. This ſtatute declares, 
That no faith ſhall be given in time coming to 
„any obligation, bond, or writing, under ane ſeal, 
« without the ſubſcription of him that awe the 
«* ſamen, and witneſſe, or elſe gif the partie can- 
„ not write, with the ſubſcription of ane notar 
0 thereto.” From that time, the ſubſcription of 
parties has been required. What is this ſub- 
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ſcription, then, that the legiſlature has made the 
grand teſt of the authenticity of deeds? 


We have been ſo long accuſtomed to conſider 
the Chriſtian and ſurname as the ſubſcription of 
parties, that we naturally ſuppoſe that to have 
been the manner of ſubſcribing from the firſt. 
But this was by no means the caſe; and if we 
ſhall diſcover, that the term ſubſcription did not, 
in the apprehenſion of our legiſlatute, imply the 
putting down of the Chriſtian and ſurname of the 
party, then our preſent manner of ſubſcribing, by 
the Chriſtian and ſurname, ceiſes to be a ſtatutary 
requiſite, and of courſe a greater latitude muſt be 
given in judging of any defect which may appear 
in the ſubſcription of parties: 


I ſhall ſay nothing of the ancient monograms 
or combinations of letters, nor of the ſentences by 
which deeds were in uſe to be authenticated on 
the continent ; nor ſhall I (becauſe theſe were ſaid 
to be ſubſcriptions) draw any inference from 
them as to the meaning of the term ſubſcription 
made uſe of in our own acts of parliament. I 
ſhall confine myſelf entirely to the evidence ariſing: 
from our own cuſtoms. 


We ſee at this moment the nobility ſubſcribing, 
not by their Chriſtian name and ſurname, but by 
their titles; and ſuch was the general practice 
after this act 1540. c. 117. not only in the caſe 
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of noblemen, but of every landholder. Of this 
we have clear evidence, not only from old deeds, 
but from an act more than a century poſterior to 
the former; I mean the act 1672, which declares, 
„That it is only allowed for noblemen and bi- 
„ ſhops to ſubſcribe by their titles, and that all 
« others ſhall ſubſcribe their Chriſtian names, or 
« the initial letter thereof, with their ſurname z 
and may, if they pleaſe, adject the deſignation 
of their lands, prefixing the word * of” to the 
« ſaid defi ignation.” 


It is clear from this act what the former practice 


had been ; and that every landholder, down to the 


loweſt, had ſubſcribed as our nobility do at this 
moment. But let us conſider the effect of this 


act: It is intituled, An act concerning the privi- 


leges of the office of Lyon King at Arms; and the 
whole of it almoſt i is taken up with regulations re- 
ſpeQing the arms borne by the different orders in 
the ſtate, and the matriculating of them. The 
regulation relating to the ſubſcriptions is only by 
the bye ; and the ſanction of the act is, that © the 
Lyon King at Arms, and his brethren, ſhall be 
careful of informing themſelves of the contra. 
** veners hereof, and that they acquaint his Ma- 


” jeſty' s council therewith, who are hereby em- 
powered to puniſh them as perſons diſobedieat 


«* to, and contraveners of the law.” 


It does not appear, then, by this enactment, that 
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the neglect of the regulation could be attended 
with any other or worſe conſequences, than expoſ- 
ing the perſon guilty of the neglect to the puniſh- 
ment of the council ; but the deed muſt, notwith- 
ſtanding, have ſtood good. Nor does this act 


even refer to the former one, which requires the 


ſubſcription of the party, nor in any ſhape cõn- 
nect itſelf with the enactments of that ſtatute; by 


declaring, for inſtance, that the expreſſion / ſub- 
ſcription,” in that act, ſhall mean in future, and in 


the ordinary caſe, the inſerting of the Chriſtian and 
ſurname. 


It is therefore obvious, that the act 1672 does 
not affect the ſubſcription as a ſtatutary ſolemnity, 
although it has changed the practice; and ſmall 


proprietors, who were prohibited fram ſubſcribing 


by the names of their lands, were neceſſarily re- 
duced to comply with the requiſites of the act, and 
to ſubſtitute for their title their own name and 
ſurname. 


From the 1540, then, that ſubſcription was re- 
quired, we fee the nobility, the clergy, and the 
landed proprietors, ſubſcribing by the titles of 
their lands and honours ; while thoſe of an inferior 
rank had no other way of ſubſcribing than by 
ſigning their name as we do at preſent. The act 

1072, was not, therefore, intended to introduce the 
practice of adhibiting the Chriſtian name and ſur- 
name ; that was (with thoſe who had no title) as 


2 = - e . 
9 n 8 ne A 
1 oh ou 8” ²ĩ²?5 : ] 
2 . — 2 5 * - * k 7 
we Ov hogs” 
* 2 9 * 2 — 


LECTURE v. 153 
much the practice then as it has been ſince; the 
object of the act was, that all under the wok of 


nobility, ſhould give up a practice which was 
thought a badge of honour and diſtinction, and as 


ſuch reſerved for thoſe of hight rank. It was to 


prevent the uſe of the title, not to otder the ſub- 
ſeription by the Chriſtian name and ſurname, that 
this clauſe of the act 1672 was intended; and ac- 
cordingly, to the herald office, as an offence a- 
gainſt the riglits of nobility, the buſineſs is com- 
mitted. 


After this act 16 72, we perceive this change, 
that as formerly all who had a title uſed it as their 
ſubſcription, none but the nobility and biſhops 
how uſed their titles; and every gentleman of 
property followed the ſame manner of ſubſcribing, 
which, before the 1672, was followed by thoſe who 
had no title by which to ſubſcribe, 


That we may have a juſt notion of the nature 
of ſubſcription, I ſhall conſider the effect which 
has been given by the Court to ſubſcription by 
initials ; from which we ſhall find, that this act 
1672 has not been conſidered as creating a ſtatu- 


tary ſolemnity, and that it occaſioned not the” 


ſmalleſt change on the deciſions of the Court. But 
I muſt firſt give you a caſe that aroſe directly from 
this act: it will affiſt you in forming a proper eſti- 
mate of it. The cafe you will find in the Fac. 
Coll. Vol. IV. Supplement No. 10. Gordon 
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v. Murray, 21ſt June 176 3. In this cale, there 
was a deed founded on, figned © Fullarton of that 


* Ilk;” to which ſubſcription it was objected, that 


the act 1672 requires all except noblemen and 
biſhops, to ſubſcribe by their Chriſtian names, or 
the initial letters thereof, with their ſurnames ; 
and, therefore, the want of the Chriſtian name 
muſt annul the ſubſcription. The anſwer made to 
this was, that the ſtatute does not annul ſubſcrip- 
tions made contrary to its directions, but ſubjects 


the contraveners to puniſhment by the privy coun- 


cil, The Lords repelled the objection. 


The firlt caſe that I have diſcovered reſpecting 
ſubſcription by initials, 1s one in the 1628, half a 
century before the act 1672. A bond for 250 
merks had been ſubſcribed by David Ramſay, with 
the initial letters of his name, and by a notary 
and three witneſſes. This defence was pleaded 
tor the debtor, That the notorial atteſtation was 
irregular : but the anſwer was, that the initial ſub. 
{cription, which was the detender's uſual manner 
of ſubſcribing, was effectual. The Court ſuſtain- 
ed the ſubſcription, the creditor proving that 
David Ramſay, the defender, was in uſe to ſub- 
ſcribe his name after that manner, in all writs 
made by him ; gth January 1628, Piery v. Ram- 
ſay, collected by Spottiſwood (Contracts), Auchin- 
leck (Subſcription). There is a caſe reported by 


Durie, 14th February 1633, Grierſon v. Grierſon, 


where a diſcharge of 15 merks in part of a debt 
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being founded on, the creditor objected to it as 
ſubſcribed by a mark, with two initials, which he 
denied to be his: The debtor proved, by the in- 
{trumentary witneſſes, that the mark and initials 
were put down by the creditor; and the Lords 
{uſtained the diſcharge. 


In the ſame way, a bond, ſigned by initials, in 
preſence of witneſſes, was ſuſtained ; Durie, 20th 
January 1631. Houſton v. Houſton : And a party 
having ſubſcribed by his initials, in preſence of a 
notary and three witneſſes, all of whom ſwore to 
the granter's being in the uſe of ſigning by ini- 
| tials, though two of them were affirmative and two 
negative, as to the actual ſubſcription in this caſe ; 
the Court allowed the uſer of the deed to affirm 
the truth of the ſubſcription by his oath ; Stair, 
6th November 1667, Laird Coulterallers v. Chap- 
man, 


Theſe are the caſes which occurred upon the 
initial ſubſcription of deeds, prior to the act 1672; 
and, at that time, it 1s very obvious, that our judges 
had not underſtood the act 1540, which was 
the only act requiring the ſubſcription of the party 
to have meant by ſubſcription the Chriſtian name 
and furname at-full length, elſe they never could 
have pronounced theſe deciſions. From all this, 
it is clear, that initial ſubſcription, where it was 
the uſual manner in which the party ſubſcribed, 
and where it was clearly proved to have been actu- 
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ally written hy the party himſelf, was received as 
a binding and effectual ſubſcription. 


Let us ſee, then, what effect was produced upon 


the opinions of our judges by the act 1672. The 
firſt caſe that occurred, was that of Couts v. Strai- 
ton, 21ſt June 1681, collected by Stair. An aſ- 


ſignation of a bond by initial ſubſcription, being 


objected to, the judges allowed a proof, prout 
de jure,” of the parties uſage; and a proof by the 
inſtrumentary witneſſes, that the parties had actu- 
ally ſubſcribed in this caſe by initials, 


This deciſion was immediately before the act 
1681; and there was a caſe very ſoon after it, where 
the ſame doctrine was held. A bond of 500 
<« merks, ſubſcribed by initials before witneſſes, was 
not probative per ſe, unleſs it were proven by 


* the witneſſes, that the debtor did actually ſub- 
* ſcribe, or they being dead, unleſs it were proven 


that the debtor was in uſe to ſubſcribe by initial 
letters.“ Harcarſe, No. 894, Gallaway v. Thom- 
ſon, Nov. 1683:—And in the 1693, Kerr v. Gibſon, 

collected by Fountainhall, initial ſubſcription was 
ſuſtained, the diſponer proving by witneſſes and by 
writs, that ſuch was the diſponers uſual manner of 
ſubſcribing. The ſame was decided zoth Dec. 

1701. F orreſt 0. Marſhall. Fountainhall. 


" 
-_- 


In the caſe of the Earl of Traquair againſt Gib- 
ſon, 16th Dec. 1724, collected by Edgar, the act 
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1672 was expreſsly founded on, and as the obli- 
gant, Janet Gordon (who was a cautioner only), 
had ſubſcribed by the initial letters of her name, 
ſhe inſiſted that the ſubſcription was null by that 
act, which requires the ſurname at full length. It 
was anſwered, that the act 1672, does not exclude 
ſubſcriptions by initials ; and what is there ſaid of 
writing is demonſtrative, but not excluſive, or pro- 
hibitory of ſigning by initials. The Lord Ordina- 

ry ſuſtained the ſubſcription by initials, unleſs the 
defender would improye the deed. To which the 
Court adhered, fince it was not denied, that the 
mark adhibited to the tack was the ſuſpender's 
mark. 


This brings me down to the caſe of Croſbie and 
Pickens v. Picken, Kilkerran (Writ), No. 19., in 
which the deciſion varied no leſs than four times ; 
but the inſtruction that is to be drawn from it, on 
the queſtion of ſubſcription by initials, is, that ſome 
doubts were entertained of the legality of initial 
ſubſcription, which were over-ruled, chiefly, it 
would appear, on the authority of the many deci- 
ſions in ſupport of that ſubſcription. Kilkerran 
tells us, that ſome of the Lords maintained, that 
ſubſcription by initials was not good ; which others 


could not agree to, after ſo many judgments of the 


Court ſuſtaining ſubſcriptions by initials, when 
proof was brought of the particular cuſtom of ſub- 
ſcribing in that manner. 
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The reſult of theſe caſes of initial ſubſcription 
ſeems to be this: That initial ſubſcription affords 
a valid way of authenticating a deed, provided it 
be proved to have been the granter's uſual man- 
ner of ſigning ; and this may be proved, © prout de 
jure,” by witneſſes, or by production of deeds ſub- 


1ertbed by him; and alfo, provided it be proved 


by the inſtrumentary witneſſes, that the granter ac- 
tually ſubſcribed the. initials, unleſs when the in- 
ſtrumentary witneſſes are dead, in which cafe the 
proof of the actual ſubſcription 1s faid to be infer- 
red. But you will obſerve, that there is this dif- 
ference betwixt the full and the initial ſubſcription, 
that the full ſubſcription affords a preſumption of 
a regular deed, and throws the burden of proving 
the defect upon the party who calls it in queſtion ; 
whereas a deed ſigned by initials muſt be ſupport- 
ed by the uſer of the deed. The grounds of this 
diſtinction I fhall immediately explain; but in the 
mean while, let me here remind you, that the ob- 
ject of our taking up initial ſubſcription, was to 
diſcover the mterpretation of the term ſubſcription 
as it is uſed in our acts of parliament, and the ef. 
fea produced upon this interpretation by the act 
1672; and I muſt again repeat it, that had the 
Chriſtian name and ſurname been required by ſta- 
tute, theſe deciſions never could have been pro- 
nounced. Subſcription, then, after the 1540, was 
with one order of the community by the name ot 


their lands ; with the other by their Chriſtian and ſur- 


name, and even the 1nitials of the names made a 
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valid ſubſcription. There was, therefore, no preciſe 
idea annexed to this term during that period; and 
the only alteration made by the act 1072, was to 


confine the ſubſcription by the title, to the no- 


bility. 


But although our acts of parliament have not 
told us expreſsly what is meant by ſubſcription, 
yet the ſpirit of theſe acts ſhows us what it ought 
to be, and our practice confirms it. The act I 540, 
after requiring the ſubſcription of the party, makes 
this exception : “ Or elſe gif the party cannot 
« write, with the ſubſcription of ane notar there- 
% to;” and Mr. Erſkine well obſerves, © that he 
cannot be ſaid to write who is only taught to 
„ ſcrawl a couple of letters,” The ſubſcription 
ought, therefore, to be capable of affording evi- 
dence by a © comparatio literarum,” that it is truly 
the hand-writing of the granter. Initials are little 
capable of this; and were the queſtion now open, I 
think I may venture to ſay, that in ſolemn deeds, 
at leaſt, ſuch ſubſcription would not be received. 
There are ſubſcriptions ſtill more rude than that by 
initials, which mult not be paſſed over in filence,—. 
I mean ſubſcriptions by marks, as by a croſs. In ſo- 
lemn deeds (for 1 do not ſpeak here of bills, nor of 
privileged deeds), I do not obſerve, that this kind of 
ſubſcription has been admitted. The croſs we know 
was at one time not only a ſubſcription by which 
deeds were authenticated, but of all marks of au- 
thenticity it was the moſt ſolemn and binding ; yet 
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that was only while it was connected with certain 
religious opinions, which gave it the force and ef- 
fect of an oath, not merely operating upon the 
minds and conſciences of the party, but drawing 
after it, in caſe of an infringement, the terrible 
cenſures of the church. At preſent this form has 
to us no more meaning than any other mark that 
a party might chooſe to put down; and being even 
in a worſe ſituation than initial ſubſcription, and 
unſupported by precedents, I can have no heſita- 
tion in ſaying, that in a ſolemn deed it can have 
no effect. 


Thus, ſubſcription by a croſs or mark (and ini- 
tial ſubſcription, were it not for the precedents by 
which it is ſupported, would ſhare the ſame fate), 


has no effect as a ſubſcription; and upon this plain 


ground, that it is not the ſubſcription of a perſon 
who can write, nor, of courſe, a fubſcription that 
can give that ſecurity which the law expects from 
the hand-writing of a party, 


[t is upon this principle, that where the hand 
of a party has been led, and has been made to 
ſign a deed, the ſubſcription is not ſuſtained. 
Thus, in Kilkerran (voce Writ, No 20.), the Court 
expreſsly ſay, That a perſon ſubſcribing by hav- 


ing his hand led, is illegal, dangerous to ſuſtain 


in any caſe, eſpecially ſo in this; Falconer v. Ar- 
buthnot, gth January 1751. 
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And the caſe is the ſame where the name has | 
been traced by a pin, or in any other way ſo as to 
enable a party to follow the hand-writing of ano- 
ther in making his ſubſcription. This is very 
fully ſhown in the caſe of Croſbie and Pickens 
againſt Picken, which I mentioned in the former 
part of this lecture. Kilkerran (Writ), No 19. 
Robert Picken had been in the uſe of ſigning by 


initials; but upon this occaſion he got his full ſub- 


ſcription traced with a pin, and made a very fair 
full ſubſcription to the deed in queſtion. When 
the caſe came firſt before the Court, it was under- 
ſtood that he had written his name from a copy 
laid before him ; the firſt judgment of the Court, 
therefore, ſuſtained the deed. Upon a reclaiming 
petition, this judgment was altered, on this ground, 
that a man cannot be ſaid to write who can only 
put down letters from a copy laid before him ; 
and that if ſuch ſubſcriptions were ſuſtained, it 
would follow, that there could be no place for 
improbation of them, « comparatione literarum,” 
as the perſon's ſubſcription would vary according 
to the copy he uſed. This cauſe came again be- 
fore the Court, when they returned to their origi- 
nal opinion, upon theſe grounds, that by the like 
rule, that a man cannot be ſaid to write who ſub- 
{ſcribes from a copy before him, much leſs can a 
man be ſaid to write who can make only two let- 
ters, yet ſuch ſubſcription is ſuſtained : That a 
former caſe, Anderſon, in the 1739, had ſuſ- 
tained a full ſubſcription in a ſimilar ſituation, 
+ D | 
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and that the witneſſes here ſwore to the actual 
ſubſcription. But now it came out, that the name 
had been traced with a pin, and the Court found 
the deed null upon that ſpecialty. 


I need hardly obſerve, that there may ſome- 
times be danger in liſtening too haſtily to this ob- 
jection, becauſe there is a poſſibility of making 
traces with a pin, for the very purpoſe of found- 
ing an objection. There was indeed ſomething 
very like this in the lateneſs of the objection in 
Croſbie's caſe. 


We are, on the whole, then, entitled to ſay, 
that, according to the ſpirit of our law on this 
ſubject, while on the one hand the ſubſcription of 
the party muſt be capable of affording a proof, 
„ comparatione literarum, that it is truly the 
ſubſcription of the party; it does not on the other 
appear, that there is any preciſe rule requiring as 
a ſolemnity the name and ſurname of the party; 
and the plain conſequence is, that any defect by 
the emiſſion of letters, or any miſtake in putting 
down that ſubſcription, will not be ſtrictly judged 
of. A proof may perhaps be required that the 
defective ſubſcription is actually the ſubſcription 
of the party; but that being proved, the ſubſcrip- 
tion, 1 ſhould imagine, would be held to be ef- 
fectual. 


But what happens where a perſon changes his 
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name? Is his ſubſcription by the new name a 
good and valid one? It ſeems to have been thought 
neceſſary, where a perſon has changed his name, 
to apply to our Supreme Court, that they may in- 
terpoſe their authority to the change. Thus, on 
the 3oth June 1757, you will find an application 
from John Sempill recorded in the books of ſede- 
runt, in which he prays, for liberty to alter the 
ſpelling of his name from Sempill to Semple ; and 
the Lords found, that the petitioner had lawfully 
changed the manner of ſpelling his ſurname as ſet 
forth in the petition. | 


Another caſe is reported there, the caſe of John 
Muir writer to the ſignet, and notary, to whom an 


eſtate had been left on condition of his aſſuming 


the name of Chalmers. This gentleman, not con- 
ceiving himſelf at liberty to change his name with- 
out the authority of the Court, prayed them to 
authoriſe the petitioner to alter his preſent ſur- 
name, and in place thereof, to aſſume and uſe 
the ſurname of Chalmers. The judgment of the 
Court was, that the petitioner © may change and 
« alter his ſurname of Muir to Chalmers.” And 
you will find an application of the ſame kind on 
the 11th Auguſt 1789. 


Applications of this kind, where the perſon aQs 
as a notary, are highly proper and neceſſary; for 


a notary enters his name and ſignature in a re— 


cord : It is under that particular name that he re- 
D i 
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ceives his authority: his ſubſcription is to bear 
faith at a great diſtance of time, when, perhaps, 
there remains no proof of his character as a nota- 


ry but the warrants of his nomination; and any = 
diſcrepancy, betwixt theſe, and his ſignature to an | 
inſtrument, would deprive the inſtrument of all 


faith. A public act, therefore, authoriſing the 
change, is, in ſuch caſes, highly uſeful. Nay, even 
where the party bears no public office, it may be 
uſeful in preventing doubts reſpecting the validity AE 
of his ſubſcription by his new name. But certain- 
ly the want of it would not materially affect any + 
deed ; and an heir of entail, changing his name * 
upon his ſucceſſion, will effectually bind himſelf | 
under his new name. 


n 


From this, I mean not to infer, that every whim- | 
fical change is lawful. The ſurname is underitood 
to be the paternal name; and when a perſon un- 
der an entail, or any other deed, aſſumes a new | 
name, he cannot take up his new name, without 1 
affording evidence of his paternal name; and thus | 
connecting, in the completeſt manner, , his original | 
ſurname with his new one. [| 

Y 


The propriety of checking' any ſuch change, 
from the inconveniency which would ariſe to 
the individuals themſelves, in many ſituations, i! 
muſt be exceedingly obvious; and yet when a 
man uſes a name in his tranſactions, and is known 
by that name, his obligations are effectual, not a- 
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gainſt himſelf only, but againſt his heirs. Were it 
otherwiſe, the greateſt injuſtice might be done, and 
an opportunity given for the groſſeſt frauds. 


Upon this ſubject, then, I come to theſe con- 
cluſions: I. That the ſubſcription required in ſo- 
lemn deeds, by our acts of Parliament, and by 
practice, is in the caſe of noblemen by their title; 
in the caſe of all the inferior ranks, by their Chriſ- 
tian name, or the initial letter of it, and their ſur- 
name. : 


2. That from this general rule, there is an excep- 
tion of initial ſubſcription 3 but this ſub{cription 
requires, 1n the firft place, a proof of the general 
practice on the part of the granter, and alſo a proof 
by the inſtrumentary witneſſes, that the granter 
actually ſubſcribed the initials to the deed in queſ- 
tion. It is ſaid, that this laſt is preſumed, when 
the inſtrumentary witneſſes are dead; if ſuch a 
queſtion ſhould ever occur to you in practice, I 
am perſuaded, it will appear to you, on confider- 
ing the authorities for this opinion, that there is 
much reaſon to doubt of it. We never, in prac- 
tice, ought to truſt to initial ſubſcription, but 
ſhould require the aſſiſtance of notaries. 


3. I hold it to be a rule, that no ſubſcription by 
a mark is allowable, and that no device of leading 
the hand, tracing the name, or any other of the 
lame nature, is capable of making a legal ſubſcrip. 
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tion. In ſhort, that where the perſon cannot 
write, ſo as to afford a proof of the verity of his 
ſubſcription © comparatione literarum,” the aſſiſt- 
ance of notaries ſhould be uſed. 


4. That although by ſurname is generally un- 
derſtood the paternal name, yet that a change un- 
der an entail, or other deed requiring the change, 
will be ſuſtained ; and that even a name, taken up 
without any reaſon, will bind the perſon to fulfil 
his obligations, when the identity can be proved, 


And it ſeems to follow, as a natural conſequence, 
that any error in ſigning the name and ſurname, 
will not neceſſarily annul the ſubſcription, but 
muſt depend much on the proof by which the au- 
thenticity of the ſubſcription can be ſupported. 


With regard to the act of adhibiting the ſub- 
ſcription of the party, we ſhould be careful that 
every page and every marginal note be ſigned. 
Prior to the 1696, you will recollect, that it was 
cuſtomary for the deeds to be written on the face 
of the ſheet only, and one ſheet to be paſted to an- 
other, the party ſubſcribing not only at the end of 
the deed on the laſt ſheet, but at the joining of the 
ſheets on the margin, which was called fſide-ſcrib- 
ing. In the 1690, when the form of making out 
the deeds was changed, from this inconventent 
form, to the book form, as more commodious, the 
act required that every page be ſigned as the 
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« margins were before ;” and, upon looking into 
the caſes, you will find, that after this act (as in the 
caſe collected by Bruce, 18th. Dec. 1714, M*Do- 
nald v. M. Donald), the objection of wanting the 
ſide-ſcribing was fatal to the deed ; whereas, before 
that period, there were ſeveral caſes where the ob- 
jection had been over-ruled, as in Forbes, 23d Nov. 
1708. Stair, 14th July 1674, Ogilvy v. Earl of 
Eindlater; and Forbes, 8th June 1711, creditors of 
Paton competing. 


When we conſider the caſes, upon the ſubſcrib- 
ing of deeds written book-ways, we find that the 
ſubſcription on the laſt page has, when the deed 
conſiſted of four pages, or of any leſſer number, 
been ſuſtained ; Kilkerran, 21ſt Dec. 1742, Wil- 


liamſon v. Williamſon : So that the ſubſcription of 


each page is not conſidered as a ſolemnity. But as 
men of buſineſs, we have nothing to do with thoſe 


exceptions; it is our duty to guard againſt every 


queſtion, and to have every page and every mar- 
ginal note formally ſubſcribed. 
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Lr us now conſider the ſituation of parties, who 
are incapacitated, by ignorance or diſeaſe, from ex- 
ecuting their deeds in the common way, and for 
whole ſafety the law Ius eſfectually provided by 
notorial ſubſcription. This kind of incapacity in- 
cludes three claſſes of people: 1. Thoſe who have 
learned to write, or read writing, but are, from ac- 
cident of diſeaſe, unable to ſubſcribe: Thole peo- 
ple can read over the deed, and they can ſee it 
atteſted ; the object then is merely to ſupply their 
ſubſcription. 2. Thoſe who, from ignorance, can- 
not read: To theſe the deed mult be read over, and 
that being done, it is in their power to keep their 
eye on it until it be executed, and of courſe they 

will be preſumed to have done ſo. 3. The laſt 
_ claſs are thoſe who are blind: And to them it is not 
only neceſſary to have the deed read (but in order 
to make the execution unobjectionable), to have 
that done in preſence of the notaries and witneſſes, 
and immediately fubſcribed. I ſhall conſider theſe 
caſes as they have appeared in practice. 


The firſt caſe is that of ſimple notorial ſubſcrip- 
tion. The act 1540, in appointing the ſubſcrip- 
tion of parties to be adhibited, provided alſo for 


5 
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the caſe of their not being able to write,“ requir- 
«ing the ſubſcription of an notar thereto ;” this 
is extended by the act 1579, c. 80, which orders 
that all deeds of importance, where the parties 
cannot ſubſcribe, be ſubſcribed “ by two famous 
« notaries, before four famous witneſſes, denomi- 
« nated by their ſpecial dwelling places, or ſome 
© other evident tokens, that the witneſſes be 
« known, being preſent at that time, otherwiſe 
« to make no faith.” 


By the act 1681, c. 5. it is further required, 
e that no witneſs ſhall ſubſcribe as witneſs to a deed, 
unleſs he ſaw the party ſubſcribe, or ſaw or heard 
him give warrant to a notar or notars to ſub- 
« ſcribe for him, and, in evidence thereof, touch 
« the notars pen, otherwiſe the witneſſes ſhall be 
i repute, and puniſhed as acceſſary to forgery.” 


Theſe are the acts by which the legiſlature has 
endeavoured to regulate this matter ; and I ſhall, 
without attending at preſent to the diſtinction be- 
twixt deeds of importance, and thoſe which are not 
important, proceed to conſider the form of notorial 
ſubſcription, which practice has founded on theſe 
acts. 


The teſting clauſe is preciſely in the ſame form, 
whether the party or notaries ſubſcribe the deed. 
It bears, In witneſs whereot, 1 have ſubſcribed 
** theſe preſents,” and ſo on, before ſuch and ſuch 
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witneſſes ; for what is done by the notary is held 
to be the act of the party. It would not be e- 
nough, in place of the doquet, if the teſting clauſe 
were to contain the circumſtances attending 
the notary's ſubſcription ; for inſtance, were the 
clauſe to bear, In witneſs whereof, I have ſub- 
« ſcribed theſe preſents by the hands of two no- 
« taries, to whom I have given authority to ſub- 
« ſcribe for me, and in token thereof, have touch- 
ed their pens, and that in preſence of the wit- 
« nefles ;” ſtill the doquet of the notaries ought 
to repeat the circumſtances. There was a caſe 
where rhe teſting clauſe was in ſuch a form, and 


where the doquet bore ſimply, that the notaries 
ſubſcribed for the granter : To this it was object- 


ed, that the notaries, had received no mandate; 
that it was not enough that the teſting clauſe men- 
tioned ſuch authority, ſince the ſubſcription of the 
notaries ought to give faith to the body of the 
writ, and not the body to 1t ; that although the 
witneſſes may be able to ſwear, that the command 
was given, yet this being a material part of the 
ſubſcription, could not be proved by witneſſes ; 
and that the ſubſcription of the notary is nothing 
without the command of the party. The Lords 
found the diſpoſition null, and that the ſubſcrip- 
tion of theſe two notars not bearing, that it was 
by command, could not be ſupplied by the wit- 
neſſes inſert, Stair, 26th July 1667, Philip v. 
Cheap. | | 
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There is, therefore, no occaſion (and in practice 
it is not done) to mention the ſubſcription of the 
notaries, and the authority given to them, in the 
teſting clauſe, as I have already obſerved ; it 1s 
juſt writren in the common _—__ as when the party 
himſelf ſubſcribes. 


With regard to the form of the doquet, there 
were formerly two doquets, one by each notary, - 
as we ſee in Carruthers's Styles, p. 245, and they 
were uſually in Latin. But now, the doquet 1s 
written by one of the notaries, and ſigned by both: 
It is generally in Engliſh, and I think very pro- 
perly ſo. 


In going over the form of the doquet, I ſhall 
conſider the preſent practice only; but there are 
one or two peculiarities ariſing from the old form, 
which it is proper that you ſhould know. 


The mandate to the notaries 1s a material part 
both of the form and of the practice, as we ſhall 
immediately ſee. But where the firſt atteſt or 
doquet bore * de mandato,” the negle& of this 
in the ſecond was found to be no nullity. Harcus, 
No. 891, Dewar v. Beatſon, 17th Jan. 1682. 


In another caſe, where the doquets were ſepa- 
rate, the notaries had not ſigned them. An objec- 
tion was made upon the neglect as a nullity. But 
the Court, in reſpect that the notaries had each 
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put down his name at length in his own doquet, 
held that to ſupply the ſubſcription, and repelled 
the objection. Dec. 1731, Cullen v. Thomſon. 


But ſuch accidents cannot occur in the preſent 
manner of making out the atteſt or doquet, which 
is uſually in theſe terms: © At the deſire of the 
% abovenamed A. B., and by authority from him, 
„% who declares, that he cannot write from indiſ- 
„ poſition (or whatever the cauſe may be); and 
he having, in token of the authority given to us, 
touched our pen, we C. D. and E. F., notaries 
* and conotaries in the premiſes, do ſubſcribe for 
„ him.” The notaries ſubſcribe this doquet, and 
then the four witneſſes, who muſt all be preſent, 
and who muſt all be witnefles to the authority gi- 
ven, and to the touching of the pen, ſubſcribe, add- 
ing to their names the word witneſs. The nota- 
ries ſign every page of the deed, as well as the 
marginal notes, in the ſame manner that the party 
would have done, adding to their names the two 


letters N. P. for notary public, 


I ſhall now conſider, how far the parts of this 
atteſt or doquet are ſolemnities, and indiſpenſibly 
neceſſary according to the opinions of our judges. 


The firſt part of the doquet bears the authority 
or command given by the party, © At the defire 
e of the above mentioned A. B. and by authority 
from him.“ In notorial inſtruments, the notary 
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uſually expreſſes, that he was called, or requeſted 


to perform his office ; an old, and a general prac- 


tice, though certainly not a neceſlary one. But 
the notaries proceed to ſtate the authority under 
which they act. The command by the party has 
always been thought neceſſary to authoriſe the 
ſubſcription of the notary : Thus, in the caſe 
which I have juſt quoted, Philip againſt Cheap, 
26th July 1667, the Lords found, That the ſub- 
ſcription of the two notaries not bearing that it 
was by command of the party, could not be ſup- 
plied by the evidence of the witneſſes. This was 


the practice, and this the opinion of our judges be- 


fore the act 1681, which declares, That no witneſs 
ſhall ſubſcribe, unleſs he ſaw or heard the granter 
give warrant to a notar or notars, to ſubſcribe for 
him ; and in evidence thereof touch the notar's 
pen. But this act makes no ſolemnities of theſe ; 
for the ſanction of this enactment is, That other- 
wiſe the witneſſes ſhall be repute and puniſhed as 
acceſſary to forgery. It is in the firſt branch of 
the ſtatute, that the nullities are declared ; this 
latter branch 1s guarded only by the puniſhment 
impoſed upon the witneſſes in caſe of diſobedi- 
ence. And we ſee that the command was held 
to be a ſolemnity before the act 1681 ; and that 
the touching of the pen, which is required by 
that act, is not a ſolemnity which muſt be ſtated 
in the doquet. 


But I wiſh not to weaken, in your opinions, the 


174 LECTURE VI. 


ſolemnities of this form; and from whatever ſource 
it may have originated, it is now firmly held, that 
the expreſſing of the authority by the party, is a 
ſolemnity of the doquet, without which it would 
be null. This you will find confirmed by many 
deciſions, as in Fountainhall, 23d July 1688, Wil- 
ſon v. Executors of Urquhart. Kilkerran (voce 
Writ) No 10. Berrel v. Moffat, 18th January 
1745. And a marginal note was declared to be 
null when the doquet did not bear that the no- 
taries had received the command of the party to 
ſign the marginal note. Elliot v. Riddle, 6th De- 
cember 1695, collected by Fountainhall. 


The atteſt next goes on to declare, that the 


granter cannot write, and mentions the particular 


cauſe, whether that be ignorance of writing, or 
diſeaſe; and ſometimes the particular diſeaſe is 
mentioned, It was objected to this part of a 
doquet, that the party actually was able to have 
figned at the time of the notorial ſubſcription. 
But the Court would not allow this to be relevant, 
unleſs the party would alſo prove, that he had 
given no authority to the notaries; 8th December 
1608, Littleton v. Hepburn. And there are ſeve- 
ral other caſes to the ſame purpoſe ; 19th January 
1610, Craig v. Colliſon ; 3d March 1610, Camp- 
bell v. Lyell; 14th March 1612, Ogilvy v. Thin 
and Din, all collected by Haddington ;—Veitch 
v. Horſburgh, 31ft January 1637. Yet in a caſe 
preſerved by Falconer, Clerk v. Laird of Balgonie, 
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za January 1683, it was alleged, that a contract 
was null, as being ſubſcribed by two notaries who 
acknowledged that the party could write; and it 
being anſwered for Balgonie, That he oppoſed the 
ſubſcription of the notars bearing the inſtability 
of the granter's hand, and that by reaſon of bis 
lickneſs he could not write, the Lords refuted 
to ſuſtain the ſubſcriptions of the contract, unleſs 
Balgonie would offer to prove, in fortification of 
the notar's ſubſcription, that the party, at the 
time of ſubſcribing, was ſick, and not able to ſub- 
ſcribe. This is a ſtrange enough caſe; and I can- 
not help thinking, that it would be a very rigor- 
ous deciſion which ſhould have the effect of cut- 
ting down a deed executed in the moſt formal 
and ſolemn manner that our law knows of, mere- 
ly becauſe the party was able to write, at a time 
when he ſolemnly aflirms to fix perſons that he is 
unable to write, 


The doquet goes on thus : © And he having, 
according to the authority given to us, touched 
« our pen.” This, you will obſerve, is a cere- 
mony which the witneſſes are required to ſee per- 
formed by the act 1681. But although it is thus 
a ſolemnity, the want of which would annul the 
deed, and is uſually taken notice of in the do- 
quet, yet it is not abſolutely neceſſary that it 
ſhould be mentioned there. 


In the caſe of Dallas v. Paul, 13th January 
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1704, collected by Dalrymple, the doquet did 
not mention the circumſtance of the parties touch- 
ing the notary's pen; and this was ſtated as a 
nullity upon the act 1681. To this it was an- 
ſwered, The law does indeed preciſely require 
that the party touch the pen, as an evidence of 
his warrant to the notary to ſign for him, but does 
not bear that the atteſtation ſhall expreſs the 


ſame; and the title and deſign of the law was to 


direct witneſſes, that they might know what was 
their duty when they adhibited their ſubſcriptions, 


and what was their hazard if they tranſgreſſed; 


and therefore the witneſs is bound to ſee the par- 
ty touch the pen, before he ſigns as witneſs to a 
notary's atteſtation. And if it can be proven 
that the pen was not touched, the atteſtation will 
be null; but “omnia præſumuntur ſolemniter 
« acta;” it was not meant by that act to alter 
the forms of atteſtation; and though many at- 
teſtations do bear, that the notary touched the 
pen, yet many do not bear it; and there being 
no poſitive law, nor uniform cuſtom to the con- 
trary, it were of bad conſequence to annul ſuch 
inſtruments as do not expreſs that formality. The 
Lords ſuſtained the atteſtation. The ſame was 


decided in a caſe collected by Forbes, Macier v. 


Ruſſel, 7th July 1710. 


I have formerly mentioned that the notaries 


and witneſſes muſt be preſent at one and the ſame 


time. The act 1579, expreſsly ſays, the four wit- 
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neſſes being preſent at the time ; accordingly, one. 
notary having ſubſcribed at one time, in preſence 
of two witneſſes, and another notary at another 
time, in preſence of other two witneſſes, the ſub- 
ſcription was held to be invalid ; Cow v. Craig, 
20th March 1663, collected by Durie. The 
ſame was decided, 24th January 1624, M*Morran 
v. Black; and 27th December 1711, White v. 
Knox, collected by Forbes. And the fame deciſion 
was given, although it had been proved that the 
granter acknowledged the. granting of the deed ; 
July 1. 1767, Rollands v. Rolland. It is obvious, 
that, according to this view, all the witneſſes muſt 
be preſent ; and, accordingly, one of the witneſſes 
having added to his ſubſcription, © witneſs to the 
« co-notaries ſubſcription,” the deed was held to be 
null. Forbes, 24th December 1709, Anderſon, v. 


Cock. 


In laying thus before you, all the caſes which 1 
have met with on this point, one object was to 
fix the preciſe principles and rules which are to 
regulate our practice; another was to diſplay, in 
the caſes which have occurred, the dangers which, 
in practice, you are to avoid, On reviewing the 
caſes which we have run over, I would reduce the 
requiſites of the notorial ſubſcription and doquet 
under theſe heads : 


The doquet is authoriſed by practice to run in 
name of both notaries, where there are two; and 
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it ought to be in Engliſh. It ought to contain, 
1. The command and authority of the party to the 
notaries to fubſcribe. 2. It ſhould mention the 
cauſe which prevents the party from ſubſcribing. 
3. It ſhould mention the touching of the notaries 
pen, in token of authority. And, laſtly, It ſhould 
explain that the notaries act as co-notaries in ſub- 
{cribing for the party. 


This is the form of the notorial doquets, in the 
fimple caſe; but when there are marginal notes, 
the doquet ſhould expreſs the authority given to 
the notaries to ſign them: When the notaries 
are unacquainted with the party, there is an act 
of ſederunt by which their conduct muſt be re- 
gulated ; it is the act 21ſt July 1689, which pro- 
« hibits and diſcharges notaries to ſubſcribe for 
« perſons who cannot write themſelves, unleſs it 
« either conſiſt with the notars knowledge, that 
„he for whom, and at whoſe defire they ſub- 
* ſcribe, is the perſon deſigned in the writ ; or 
« that the ſame be atteſted by thoſe who ſub- 
« ſcribe witneſs to the notar's ſubſcription, or 
« by other credible perſons whom the notar is to 
« mention, when he ſubſcribes for the party.” 
When this caſe happens, then the notaries muſt 
_ expreſs, in the doquet, that the party is not known 
to them, but to the witneſſes ſubſcribing, or to 
ſuch perſons as in terms of the act they may deem 
it prudent to rely upon. 
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With regard to the execution of the deed, the 
notaries ſhould take care that the witneſſes pre- 
ſent do all of them hear the queſtions put to the 
party, with the anſwer by the party to the nota- 
ry, giving him command to ſign for him. The 
notary then makes the party, in token of the au- 
thority, touch the pen; and it is equally neceſſa- 
ry, that each of the witneſſes ſhould be called 
upon to attend to this ceremony. 


This ſeems to include all that is neceſſary to be 
attended to in the common caſes of notorial ſub- 
ſcription ; and I ſhall now proceed to the ſolem- 
nities neceſſary where there 1s an incapacity on 
the part of the granter. 


IT is ſurpriſing that the execution of deeds by 
blind perſons ſhould have come at ſo late a period 
to be diſcuſſed, for the firſt time, in our courts : 
It was in Aglianby's caſe that the queſtion firſt oc- 
curred. This point never having been taken up by 
the legiſlature, nor appearing in our deciſions, it is 
left to the general rule. The principal difference 
between the execution of a deed by a blind perſon, 
and by one who has his ſight, lies in the reading of 
the deed, and the proof of its identity ;—upon this 
we have no ſtatutary regulation ; but our law in 
general holds every deed that has been executed 
to. have been read over, laying the burden of the 
F 2 
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proof, that it was not, on the party who challenges 
the deed. 


- 


The reading muſt, where the granter is blind, be 


entruſted to a confidential friend ; and although 
there is a great degree of confidence placed in the 
perſon to whom this is intruſted, yet the law hav- 
ing empowered the party to regulate that matter 
to his own ſatisfaction, the ſubſcription. of the blind 
perſon, or the notorial ſubſcription which he has 
authoriſed, muſt have the ſame eſſect in law with 
the execution of a deed by a perſon having all his 
ſenſes entire. 


It were a very different queſtion, were we to 
inquire, By what means people in this unfortu- 
nate ſituation might beſt be protefted from im- 
poſition? But that is the province of the legiſla- 
ture; and you have to judge of this caſe (ſhould 
it ever occur to you in practice), according to 
the law, as it flands at preſent, not as it may be 
thought that it ſhould ſtand, 


One thing, however, I muſt obſerye, that were 
you called on to prepare a deed by a perſon de- 
prived of his fight, and to ſee it executed, you would 
regulate yourſelf, not by the rules of the ſtatute ; 
you would provide every ſecurity which might 
protect the deed; and the late diſcuſſions which 
have taken place upon this ſubject, and which I 
am now to lay before you, will ſhow you not only 
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the true opinion on the point of law, but the true 
line of conduct for the man of buſineſs to purſue. 


The queſtion of law I apprehend to be this, 
Whether there be any rule, either expreſs or im- 
plied, in our law, which requires that a deed ſhould 
be read over to a blind perſon, openly and in pre- 


| ſence of the witneſſes, at the time of executing the 


deed ? and whether there ought ta be evidence of 
this preſerved in the doquet * 


When we look to the law of this country, or of 
England, we find that there is no precii: rule, and 
that the matter 1s left to be decided according to 
the circumſtances under which it may occur. 
There is a deciſion obſerved by Stair, 21ſt Jure 
1681, Coutts v. Straiton, in which the Court do 
not ſeem to have conſidered blindneis as of any 
moment, nor requiring any peculiar form of au- 
thentication. The deciſion mentions in an overly 
manner; that this is ſingular n onz2 of the ce- 
« dents, that ſhe was blind, and ſo was not capa- 
ble to know to what ſhe ſet her initial letters. 
„The Lords found it relevant, that the cedents 
+ were accuſtomed to ſubſcribe initial letters, and 
4 ſpecially as to the blind cedent, that ſhe was ſo 
« accuſtomed to {ſubſcribe after her blindneſs, to 
be proved prout de jure; and that they did 
« {ub{cribe the initial letters at this aſſignation, to 
7 be proven. only by the witneſles inſert;“ and it 
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is particular, that this deciſion was given juſt two 


months before the ſtatute 1681 was made. 


That this was the opinion of lawyers, and that 
they did not conceive any preciſe form to be re- 
quired, is very fully proved by an opinion delivered 
by Mr. MOeen (now Lord Juſtice Clerk). The 
following quettion is put to him: “ The granter 
of a deed was almoſt blind, and could not read 


* what he ſubſcribed ; at the ſame time, he was in 


„ the practice of ſigning deeds of importance, 
without the aſſiſtance of notaries, and he con- 
“% ducted himſelf in this manner: The deeds were 
reud over and laid before him, the pen was gl- 
« ven him, and his hand was ſet to the place, 
« where his ſubſcription was to be put down; he 
„ then ſigned his name imperfectly, as will appear 
« from the ſubſcription ; and in this way he ſign- 
« ed the deed in queſtion. Is this deed good in 
« law?” The anſwer to this was, The blind- 
« neſs is no objection, if the deed was fairly read 
„over to him: A blind man is in no worle a ſi- 
tuation in that reſpect, than a man who cannot 
„ read writing,” (1770). 


When we turn to the Roman law, we find pre- 
ciſe rules laid down for the ſubſcription of perſons 
deprived of ſight, as in the 8th law of the © Codex, 
Qui teſtamenta facere poſſunt,” where the num- 
ber of witneſſes, and the peculiar form to be ob- 
ſerved, are pointed out; and in Germany, and in 
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the eccleſiaſtical courts of England, where the doc- 
trine of wills ſeems to be received from the civil 
law, this part of it is in ſome degree admitted; for 
the writers on that ſubject, who are civilians, ad- 
viſe, that the will of a blind perſon be read over in 
preſence of the witneſſes; though this is rather an 
advice of prudence than from any preciſe regula- 
tion: for they admit, that the ſingle oath of the 
vuriter of the deed, as to the reading, has been re- 
ceived as evidence of the fact. And Blackſtone 
ſays, only, © that the party who deſires to have a 
«* deed read, is entitled, if he be blind, or illiterate, 
e to have it read to him, and if it be read falſely 
« jt will be void. ® It is, therefore, in the law of 
Rome alone, that any ſtatutary ſolemnity (if we 
may uſe the expreſſion) was provided; and in 
Scotland, as well as in other modern nations, the 
queſtion is left to the common principles of rea- 
ſon, 


In our law, we have ſeen that no preciſe ſolem- 
nity was in the opinion of one of the firſt of our 
lawyers neceffiry. All that was thought neceſſary, 
was, that the deed ſhould have been read over; 
but in every cale the deed mutt be read over. It 
is not expreſſed in the opinion, that this ſhould have 
been done in the preſence of the witnefles, or en- 
tered in the telling clauſe. Indeed, it does not ap- 
pear, from any authority in our law, that any ſuch 
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ſolemnity was ever thought of; nor does the queſ- 
tion ſeem to have been taken up till it occurred in 
Aglianby's caſe (that was a queſtion of importance, 
from the value of the property depending on the 
iſſue of the cauſe, as well as from the ſcene of deep 
and complicated villany which it laid open): So 
that the queſtion of notorial ſubſcription, although 
of general importance, was yet neceſſarily affected 
by conſiderations inſeparable from the circumſtan- 
ces of that very extraordinary caſe. 


Richard Lowthian had, by induſtry and fruga- 
lity, accumulated a fortune of upwards of 70, co ]. 
Sterling. He had married Sarah Aglianby early 
in life; and the contract of marriage contained 
proviſions proportioned to the narrow circum- 
ſtances of the parties at the time. Before the 
failure of his ſight, he had, as his circumſtances 
increaſed, made additional proviſions to his wife, 
in caſe of her ſurviving him. But his ſight having 
failed, and his hearing become very much im- 
paired, there appeared to have been a plan of de- 
ception carried on by Aglianby the wife, with the 
aſſiſtance of a man of buſineſs. In proſecution of 
the plan, all the vouchers of debt were taken to 
the huſband and wite, and the longeſt liver; and it 
was completely proved, that in reading over theſe 
deeds to Mr. Lowthian, they were read as if the 
bonds had been taken to him alone. There were 
alſo ſettlements made of the eſtates belonging to 
Mr. Lowthian, burdened with a few proviſions in 
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ſavour of Mr. Lowthian's relations. Theſe deeds 
were not only executed in preſence of two nota- 
ries and four witneſſes, but they were even read 
over in preſence of the witnefies. They were 
read, or rather mumbled over, in ſuch a way that 
even the witneſſes did not know their contents, 
much leſs could an old and infirm man, deprived 
of his fight by age, and almoſt deaf, have under- 
ſtood them. It was under theſe circumſtances 
that a reduction was brought by the heir at law 
of Mr. Lowthian. The cafe was ſtated in writing; 
and there was a pleading in preſence, when the 
following opinions were delivered on the queſtion 
of the authenticity of the deed : 


Lord ABrrRcROMBY. The granter poſſeſſed a 
diſponing capacity ; when he executed the deeds, 
the powers of his mind were ſufficient. But al- 
though he poſſeſſed ſufficient mental powers, he 
was blind, and his ſenſe of hearing was impaired. 
The act 168x requires, That the witneſſes ſhall 
hear the party, give a warrant to ſubſcribe, and 
tee him touch the pen ;—it makes no diſtinction 
betwixt a perſon unable to {ubſcribe, from not 
having learned to write, and a perſon diſabled by 
infirmity. Where a perſon poſleſied of his facul- 
ties, able to read and underſtand a deed, but un- 
able to write, ſends for two notaries, and deſires 
them to ſign for him, in preſence of witnefles, 
there can be no diſpute as to the identity of the 
dzed, But does the ſame hold in ſuch a caſe as 
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the preſent ? In order to authenticate the ſubſcrip- 
tion of a party unable to write, it is neceſſary, in 
the firſt place, that the granter give warrant to 
ſign a preciſe and certain deed. 2. That the no- 
taries receive this warrant in preſence of the wit- 
neſſes. And, 3. That the witneſſes ſee it execut- 
ed. In the caſe of a blind man, I hold it impoſ- 

| ſible, in the nature of things, to identify, and con- 
= ſequently to give a- warrant for executing a pre- 
| | ciſe deed, unleſs by having it read over in preſence 
3t pf the party, of the witneſles, and of the notaries. 
5 Suppoſe the moſt favourable caſe for the deed 
| | | that can occur; ſuppoſe, for inflance, that the 
| deed is read oyer to the party, and the witneſſes 
are then called into the room, and told by the 
Y granter, that he has heard the deed, which he 
F holds in his hand, read over, and that he then 
4 gives warrant to the notaries to ſign the deed for 
him even this is no proof of identity: there is 
nothing to connect the deed which was read over 
with the deed which was ſigned. It has been ſtated 
as a hardſhip that a man, in this ſituation, ſhould 
be obliged to publith his will; but that inconve- 
| niency 1s greatly overbalanced by guarding him 
j againſt impoſition, and againſt the frauds of ſuch 
people as ſeem to have ſurrounded this poor man. 
There is, therefore, in my opinion, no way of com- 

plying with the terms of the act, but by reading 

over the deed at the time of its being executed, in 

= preſence of the party, of the notaries, and of the 
[ witneſſes ; and this is confirmed by the practice in 
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this very caſe. - If this then be the law, Was this 
eſſential ſolemnity complied with? In anſwer to 
this queſtion, a review of the evidence, proves, 
that the deed was not read over ſo as to be under- 
ſtood by the granter. 


Loko JusTIce CLERK. The granter of the deed 
under reduction was ſtone blind; he was nearly 
deaf; but he appears to have retained his judg- 
ment ſufficiently to make a will. The preſent 
queſtion depends entirely on the regularity of the 
execution of the deeds. I looked into them laſt 
night, and from them I ſaw, that a point of law 
occurs which requires conſideration. A deed is 
liable to be challenged on ſeveral grounds, though, 
« ex facie,” it be a regular and formal deed ; and 
theſe objections will be admitted to proof: there 
are others which appear * ex facie” of the deed, 
and require no other proof. It is a general rule 
of the law of Scotland, that wherever writing is 
neceſſary for the conſtitution of an obligation, and 
the deed is“ ex facie” detective, the defect is not 
ſuppliable by parole proof. For example, a deed 
not holograph, and which has no witneiles to the 
parties ſubſcription, 1s null ; and it 1s not compe- 
tent to bring a proof, that it was actually ſigned 
in preſence of witneſſes. Where a deed is execu- 
ted by a perſon poſſeſſed of all his faculties, it is 
not neceſſary that the witneſſes ſhould know the 
nature of it: The granter ſubſcribes in preſence 
of the witnefles, or he produces the deed, and ſays 
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to the witneſſes, this is my ſubſcription. The wit- 
neſſes ſubſcribe, and the deed is unexceptionable 
in point of form.—-Where, on the other hand, a 
deed is not ſigned by a party, from his not being 
able to write, either through ignorance or from 
diſeaſe, the law 1s jealous leſt a deed ſhould be 
*mpoſed on him. It is on this account, that two 
notaries and four witneſſes are required: The 
granter muſt give authority to the two notaries in 
preſence of the four witnefles ;—the deed muſt be 
ſupported by the concurring teſtimony of both 
notaries and witneſſes ; and the Court have gone 
the length of finding, that a deed is not effectual, 
unleſs they be all witnefles to one act; and allo, that 
it is neceſſary for the notaries to ſign at one and the 
{ame time. Now, when a perſon cannot write, 
but 1s yet able to perule and to underſtand the 
deed, 1t 1s not only neceflary that he ſhould give 
orders to the notaries to ſubſcribe for him, but no- 
thing 1s to be taken for granted, nor left to be the 
ſubject of an after proof. The notaries muſt ex- 
preſsly declare in their doquets, that they received 
authority from the party; and the witneſſes again 
mult be able to ſay, that they heard and ſaw the 
authority given. Suppoſe then, that two notaries 
ſhould put down their names, and ſay, we ſign for 
the granter, without ſtating, that they had recety- 
ed authority from him for ſo doing, the deed 
would be null, becauſe “ ex facie” of the deed, 
there were no evidence, that the notaries had any 
authority to ſign it; nor can a proof, by witneſſes, 
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be admitted to eſtabliſh, that the granter gave au- 
thority to them to ſign. The deed is not“ ex fa- 
« cie” the deed of the granter, and therefore it is 
null. This is the cafe where the granter poſſeſſes 
his faculties of hearing and ſeeing. But I ſhall 
ſuppoſe him to be blind: it then becomes neceſſa- 
ry not only to ſay, that the notary ſubſcribed by 


authority from the granter, and on his touching 


the pen, but that the deed was read over to him. 
Suppoſing a granter to put a deed into the hands 
of notaries, and deſire them to fign it, that is not 
ſufficient. It is impoſſible to know, whether that 


deed be the one that was read over to him : a dit- 


ferent deed from the one that was read, may have 
been put into his hand : even when he comes into 
the room with a deed in his hand, that is not ſutli- 
client, he is liable to the fraud of having had one 
deed ſubſtituted for another. Therefore, when a 
deed is executed by a blind man, the doquet muſt 
not only bear, that the notaries fign © ex manda- 
* to,” but that the deed was read over in preſence 


of the witnefles. It is from the circumſtance of 


the reading, that it is at all poſſible to prove, that 
the granter has given authority to ſign the deed, 
which he meant to execute. Now what are the 
terms of the doquet in this caſe? © De mandato 
« predict Riccardii Lowthian, ſcribere, ut aſeruit, 
* neſcientis, ratione cæcitatis, pennamque tangen- 
tis, nos, notarii publici ac conotaril, in premiſſis 


A ſpecialiter requiſiti, pro illo ſubſcribimus.“ Tak. 


ing it as it ſtands then, it is clear, that ex facic”” 
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of the decd, it 1s not a deed ſigned by Lowtluan ; 
for the doquet has omitted to ſay, that the deed 
was read over in preſence of the witneſſes ; and as 


this omiſſion cannot be ſupplied by parole proof, 


there is no evidence, that any authority was given 
for ſigning that preciſe deed, to which the doquet 
is annexed ; and therefore the deed is null. 


Lord MoxBoppo. I am of opinion, that al- 
though the act does not require the witneſſes to 
know the contents of the deed, yet the act requires 
that the deed to be ſigned by the notaries ſhall 
be that deed only, which the party meant to au- 
thoriſe ; and that cannot be aſcertained without 
the reading of the deed. I am, therefore, for re- 


ducing the deed on the ſame grounds that have 


been ſtated by Lord Abercromby. 


LORD SwIN TON. The queſtion is, Whether the 
deed under reduction, being executed by a blind 
perſon, be executed in terms of law ? And I think 
it is not. When a blind man ſays, this is my deed, 
the queſtion is, How do we know that? Surely it 
is to be known only by reading the deed over in 
preſence of the granter. Such 1s the law of Scot- 
land and of common ſenſe. 


Lord PRESIDENT. TI did not know, when I. 


came into Court, that this caſe turned on a de- 
fect of ſtatutary ſolemnity; and I ſhould heſitate 
to decide a point ſtated, for the firſt time, from 
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the bench, and which I have had no opportunity 
of conſidering. But this is a ground to which we 
have no occaſion to reſort. This is not a ſtatutary 
defect, but a defect at common law. The queſtion 
is, What are the proper means for authenticating 
a deed executed by a blind perſon, fo as to affure 
the witneſſes, and the whole world, that the deed 
is truly the deed of the granter? Queſtions of this 
kind may, no doubt, be delayed for ſuch a length 
of time as to deprive us of parole proof, and force 
us to reſort to the evidence ariſing from the deed 
itſelf (his Lordſhip then went into the circum- 
ſtance of the caſe, to ſhow the conſequences of de- 
lay even here). In the caſe of a blind perſon, or 
of one who cannot read, there muſt be ſome me- 
thod of communicating to him the contents of 
the deed. There are authorities in our law, and in 
all laws, for this. There muſt be ſome proof of 
identity, though perhaps it is not neceſſary that 
this ſhould be eſtabliſhed in the deed itſelf. Thus, 
I ſhall ſuppoſe, that a blind man comes into Court, 
and deſires, that your Lordſhips may interpoſe 
your authority, and ſupply the want of reading ; 


which, although not a ſtatutary ſolemnity, is yet a 


ſolemnity required by common ſenſe ; would not 
this be ſufficient evidence of the 1dentity of the 


| deed? His Lordſhip then quoted the cafe of 


M' Arthur, where a deed was reduced, on account 
of a defect in the execution of it ; and the caſe of 
Crawford, which occurred in the 1779, as ſtated 
in the preceding lecture. His Lordſhip then went 
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into the cauſe, to ſhow in what way the deeds. 
under reduction had been executed. I agree (ſaid 
his Lordſhip) with the Lord Juſtice Clerk in every 
thing but this, that I think it is not a ſtatutary ſo- 
lemnity which is here awanting. 


LoRD DRECHORN. I agree with the Lord Jul- 
tice Clerk, that, in ſtrict reaſon, the deeds ſhould 
be read over; but I do not lay the deciſion there; 
becauie it is not the practice to mention the cir- 
cumſtance of reading in the notary's doquet. His 
Lordſhip was very clear on the circumſtances of 
the caſe. 


Loxp EsKcrove. It is a © preſumptio legis et 
* hominis,“ that a perſon can grant only ſuch a 
decd as he underſtands. When a deed is made on 
death- bed, by a perſon deprived of his faculties, 
parties muſt convince your Lordſhips, that the 
granter truly underſtood the deed. In the caſe 
where the deed was prepared by Sir Adam Fergu- 
ſon, the granter had not ſcen the ſcroll, nor heard 
it read over; and it was on that account that the 
deed was reduced. In M*Arthur's caſe, there were 
many circumſtances which influenced your Lord- 
ſhips. I cannot agree with the general principle, 
laid down by the Lord Juitice Clerk, that this 1s a 
ſtatutary defect. There is no defect © ex facie,” 
which ſhould reduce the deeds. The act of par- 
hament does not require the doquet to bear, that 
the deed was read over, though, from this time 
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forward, I hope it will be the practice to add this 
to the doquet, wherever the deed 1s executed by a 
perſon deprived of fight. There is nothing to 
prevent a proof from being brought, to ſhow that 
the deeds were not read; but from the whole evi- 
dence and circumſtances of this cauſe, it is clear 
to me, that the deeds were not here properly read 
over, 


The Court, by their judgment, pronounced on 
the 3d July 1792, reduced the ſettlements, executed 
by Mr. Lowthian, in favour of his wife; and found 
the clauſes in the bonds, and other ſecurities, li- 
belled, in ſo far as they were in favour of Mrs. 
Lowthian, void and null, and to be held“ pro non 

+ ſcriptis.” | 


On the 20th Nov. following, the Court adher- 
ed, and Lord Eſkgrove then faid, I hope that this 
will make an alteration on the practice of execut- 
ing deeds, when the granter 1s blind ; and you 
will conſider, whether you ought not to give di- 
rections to notaries, and preſcribe the form of a 
cloquet, ſtating the circumſtances to be taken no- 
tice of, The Court, however, have left this mat- 
ter unfixed. The, geciſion which was pronounced 
by the Court, was aflirmed in the Houſe of Peers, 
on the 11th of June 1794. 


You will obſerve, that there are two points 1n 
theſe opinions; thus Lord Abercromby main- 
jH 
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tains, that the reading of the deed to be executed 
by a blind perſon in preſence of the inſtrumenta- 
ry witneſſes, is the only poſſible way by which you 
can authenticate ſuch a deed; and in this opi- 
nion his Lordſhip ſeems to have been joined by 
moſt of the other judges ;—the opinion of the 
Lord Juſtice Clerk again goes a ſtep beyond 
this, and not only requires the actual reading as 
a ſolemnity, but that the reading ſhould be ſta- 
ted in the doquet, and that the want of it mult be 
a nullity ex facie” of the deed. But you are to 
obſerve, that, in this caſe, there was no occaſion to 
go nicely into theſe points; becauſe, without hold- 


ing the reading as a ſolemnity, there was a clear 


proof, that the deeds had not been truly nor pro- 
perly read; for inſtance, the bonds were read 
without mentioning the wife's name, and the deeds 
were read in ſuch a way, that there was evidence 
of an impoſſibility that Mr. Lowthian ſhould un- 
derſtand them; and therefore, according to the 
principle laid down in the caſe of Appline and 
Steell againſt Balfour, and in the caſes of Craw- 
ford and M*Arthur founded on by the judges, the 
decds ought to have been reduced independently 
of all other conſiderations, 


The opinion of the Lord Juſtice Clerk, and the 
opinion of Lord Abercromby, proceed on the acts 
of parliament ; and their Lordſhips argue, as if 
thoſe acts required thoſe preſent at the executing 
of a deed to be witneſſes not to the ſubſcription of 
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the party only, but to his ſubſcribing the preciſe 
deed, which he has conlidered and approved of; 
and as this cannot be done, without the blind per- 
ſon's receiving evidence, in their preſence, of this 
being the preciſe deed which he formerly had un- 
der his conſideration, which he can only receive 
from its being read over ; that, therefore, the read- 
ing, in preſence of the witneſſes, is a ſolemnity re- 
quired by the act of parliament. There can be 
no doubt, that this ought to be the law, in ſo far 
as thoſe deprived of their fight are concerned; but 
on looking into the act, you-will find, that it does 
not ſupport this view of the matter. The act 
168r, which is the act referred to, fays, © that no 
« witneſs ſhall ſubſcribe as witneſs to any perſon's 


« ſubſcription, unleſs he ſaw him ſubſcribe, or ſaw 


« or heard him give warrant to a notar or notars 
© to ſubſcribe for him.” It is not a warrant to 


ſubſcribe a particular deed then, which the wit- 


neſſes ace called upon to atteſt ; it is a warrant to 
make a ſubſcription, and the a& leaves the deed, 
whether it be ſubſcribed by the granter himſelf, 
or by notaries, to be ſecured in one and the fame 
way. The granter, whether blind or not, can ea- 
ſily ſatisfy himſelf of the validity of it: whether 
they be on a par is a different queſtion ; but it is 
ſuſticient on the point of ſolemnity, that the law 
does not require reading in the one cafe more than 
in the other. In place of troubling you with any 
farther obſervations of my own upon the ſubject, I 
hall give you the opinions, or rather an abſtract 
H ij | 
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of the opinions of counſel taken upon this point, 


during the dependence of the appeal in Low- 


thian's caſe, repeating only the remark (becauſe 
it does not ſeem ſo much taken notice of in the 
opinions as it might be), that the terms of the 
act 1681, do not admit of the idea, that the war- 
rant is to ſubſcribe a preciſe deed, but merely to 
put down a ſubſcription, without mentioning one 
word of the deed, leaving to the granter to aflure 
himſelf of the identity in ſuch way as he may 
deem proper. 


The opinions, were I at liberty to mention the 
names of the counſel, would; from that alone, be 
entitled to the greateſt weight; but they will be 
found to poſſeſs ſufficient intrinſical merit to de- 
ſerve your attention. 


The firſt opinion was in nearly theſe terms: 
I am clearly of opinion, that reading the deed in 
preſence of the teſtator, the notaries, and wit- 
neſſes, at the time of ſigning, is not neceſſary, as 
a ſolemnity, by the law of Scotland. I am alſo 
of opinion, and with nearly the ſame degree of 
clearneſs, that the want of ſtating ſuch reading in 
the doquet, has not the effect of throwing the 
„ onus proband!” on the uſer of the deed ; but 
that the deed being clearly ſubſcribed by two no- 
taries, and four witneſſes, in the ordinary manner, 
is completely valid in itſelf, requiring no aid from 
any extraneous evidence to ſupport it; and if 
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fraud or error be alleged againſt the deed, it muſt 
lie upon the objector to prove his allegation. 


The circumſtance of the granter's blindneſs, or 
inability to read, from any other cauſe, may make 
a proof of impoſition or error ſufficient to ſet aſide 
the deed, much more eaſy than in other caſes; 
and the not reading the deed at the time of ſign- 
ing, and in preſence of the witneſſes, when the 
granter is in ſuch circumſtances, may often, though 
not always, afford a ſtrong preſumption of fraud, 
which, with more or leſs aid, from other evi- 
dence, poſitive or preſumptive, may be ſufficient 
to ſet aſide the deed, but I apprehend that theſe 
circumſtances can have no other legal effect. 


There may be three queſtions : 1. Is it neceſſa- 
ry, in point of legal ſolemnity, that the notaries 
atteſtation ſhould bear that the deed was read 
over at the time of ſigning? 2. Is it at leaſt a ne- 
ceſſary ſolemnity that the deed ſhould be actually 
read at the time of ſigning, though it ſhould not 
be neceſſary to expreſs the reading in the atteſta- 
tion? 3. If the reading is not neceſſary as a le- 
gal ſolemnity, does the want of it throw the © onus 
„ proband!” on the perſon uſing the deed ? 


I know of no authority which requires the 
reading to be expreſſed in the notaries doquet ; 
and as I am of opinion that the reading itſelf is 
not neceſſary, © a fortion,” I muſt think that it 
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cannot be neceſſary that it ſhould be expreſſed in 
the atteſtation. | | 


All ſolemnities are the creatures of poſitive law, 
either ſtatutary or conſuetudinary. Many ſtatutes 
were made for regulating the ſolemnities of writ- 
ten inſtruments, both where the party could, and 
where he could not ſubſcribe. But in none of 
them is this ſuppoſed ſolemnity mentioned or re- 
quired. No law book nor decifion known to me 
takes notice of it; and the filence of the book, 
intituled, The Office of a Notary, is a pretty ſtrong 
negative authority. I obſerve too, that in ano- 
ther practical book, Carruthers's Styles, publiſhed 
about the beginning of this century, there 1s no 
mention made of reading over the deed ; and in 
the caſe, Gordon v. Murray, 21ſt June 1765, Fac. 
Col. v. 4. the neglect to mention that the deed 
was read 1s not itated as an objection. 


And though it be not neceſſary to prove a ne- 
gative, I cannot omit taking notice of a caſe, June 
21. 1681. Coatts v. Straiton, where the Court 
were called on to mark the relevancy of a deed 
ſigned by a blind perſon with initials, and yet they 
did not require reading the deed at the time as 
neceſlary to the validity of the deed. 


With regard to the civil law, it does not occur 
how it can regulate the legal ſolemnities of a 
Scotch deed, {ſeeing that the civil law neither has, 
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nor ever had the authority of poſitive law in 
Scotland, and more eſpecially in matters of ſo- 
lemnity. 


A natural neceſlity has been ſuppoſed for read- 


ing over the deed, at the time of ſigning, in pre- 


ſence of the witneſſes, when the granter cannot 
read himſelf, and more eſpecially if he is blind, in 
order to aſcertain the identity of the deed; and his 
knowledge of its contents. 


But I humbly conceive this idea of a natural 
neceſſity to be altogether a miſtake :—it is, in- 
deed, erroneous in various.reſpeds ; for, in the firſt 
place, even reading over at the time by no means 
ſecures an abſolute certainty that there ſhall be 
no impolition by ſubſtituting one deed for ano- 
ther, as the inſtrument may be written one way 
and read another. 2. 'The blind perſon may be 


aſſured of the identity in many other ways beſides 


reading at the time, and with an equal, or greater 
degree of certainty. And, 3. Neither law nor 


reaſon require, for ſecuring the validity of deeds, 


abſolute certainty, or the higheſt poſlible degree 
of certainty, that there has been no impoſition by 
changing the written inſtrument, or writing it out 
differently from what the perſon ſubſcribing the 
ſame believes and underſtands. But every perſon, 
whether he ſees or is blind, is left to ſatisfy him. 
ſelf by ſuch means as he thinks proper, whether 
they afford a greater or leſſer degree of certainty ; 
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and the blind perſon, ſuppoſing him of equal un- 
derſtanding, has it in his power to ſatisfy himſelf 
by various methods, that the deed which he ſub- 
{cribes is the deed which he intends, juſt as much 
as the perſon who ſees, though not with the ſame 
facility, 


If the reading at the time of ſigning is not ne- 
ceſlary as a ſolemnity, it remains to be conſider- 
ed, Whether the omiſſion of it ought to throw the 
* onus proband!” on the perſon uſing the deed ? 
And, I apprehend that it does not. 1. Becauſe there 
1s no point more clearly ſettled in the law of Scot- 
land, than that a deed regularly executed, with 
all the ſolemnities which the law requires, is com- 
pletely probative in itſelf ; and therefore if the 
want of reading were to make ſeparate evidence 
neceſſary for rendering the deed probative and ef- 
fectual, this is in reality ſtill making the reading 
to be a legal ſolemnity. 2. I can find no autho- 
rity for the propoſition, that the onus proband!” 
lies upon the party uſing a deed, ſubſcribed by 
notaries, for one who cannot ſee, unleſs when the 
deed has been read at ſigning. But if it be a true 
doctrine, it is a doctrine of poſitive law, and which 
would, therefore, require ſome poſitive authority 
for ſupporting it. But there is none; on the con- 
trary, it is a general rule, that every regular deed 
is probative; and from this there is no exception 
in favour of ſuch deeds as the preſent. And the 
ſtatutes evidently import, that deeds ſubſcribed by 
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tiotartes, according to the forms thetein preferibed, 
are juſt as valid as deeds ſubſcribed by the party 
with his own hand, according to the form eſta- 
bliſhed for that mode of lubſcription. 


And, in fine, requiring a proof that the contents 
of the deed had been fairly communicated to the 
granter, is, in other words, to require that it ſhall 
be proved negatively that there was no fraud or 
impoſition, though the law preſumes innocence 
not fraud, and never requires proof of a negative 
of any kind. 


Of the other opinion, I ſhall alſo give you an 
abſtract. In eſtabliſhing the ſolemnities requiſite 
in the execution of deeds, the acts of Parliament 
have made but one diſtinction, viz. between thoſe 
who can read and write, and thoſe who cannot. 
The blind are comprehended under the laſt de- 
fcription, and in no other way is their caſe taken 
notice of in the ſtatutes. The rules, in ſo far as 
regards ſolemnities, are the ſame as to all of this 
claſs. To make out the propoſition, That the 
ommiſſion to read a deed in prelerice of the nota- 
ries and witneſles, is fatal to it, when the deed has 
been executed by perſons of this lait deſcription, 
one of two things is neceſſary; to ſhow either that 
the reading of the deed in this manner is a ſolem- 
nity, or that in no other way could the deed be 
nnderftood and authoriied by the granter, 
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With regard to the firſt, I think it clear, that it 
cannot be ſaid to be of the nature of a ſolemnity. 
It appears to- me ſufficient proof of this, that, not- 
withſtanding the anxiety of the legiſlature to lay 
down rules reſpecting the execution of deeds, and, 
notwithſtanding the progreſſive improvements in 
various acts of Parliament paſſed in the courſe of 
more than two centuries, not a word is to be 
found, either requiring it, or from which it can be. 
mferred that it was ſuppoſed or underitood to be 
neceſſary. 


As to the ſecond, it may readily be admitted, 
that a deed by a perſon who cannot read or write, 
either from blindneſs or defect of education, ſnould 
be read at the time of execution. But this is 
merely as evidence, as one mode of aſcertaining 
that the deed is authoriſed by him. But if it be 
only as evidence, there is no principle of law, no 
reaſon in the nature of the thing, why other evi- 
dence, by which the ſame fact may be eſtabliſhed, 
may not be admitted to the ſame effect. If a deed 
be challenged on the head of incapacity or impo- 
ſition, the circumſtance, that the deed was not 
read at the time of the execution, may be brought 
forward with others; but ſtill this is as evidence 
merely, to enable a court to judge whether the 
deed was authoriſed by the granter; and therefore 
it cannot be exeluſive of other evidence, but will be 
entitled to more or leſs weight in the ſcale, accord- 
ing to circumſtances. | 
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If reading a deed were held to be a ſolemnity, 
I ſhould think that it ought alſo to be mentioned 
in the doquet of the notaries; and ſo far Lord 
Juſtice Clerk's opinion appears to me to have 
been conſiſtent. But as 1 am of opinion that the 
reading of the deed is not a ſolemnity, it appears 
to me, that the omitting to mention it in the 
doquet is of no conſequence. Lord Juſtice Clerk's 
opinion reſpecting the doquet, as it was not fol- 
lowed by any of the other judges, was, ſo far as I 
had an opportunity of learning, conſidered as 
quite a new idea by the practitioners, and con- 
trary to the general, if not the univerſal practice. 
The practice of ſaying nothing in the doquet re- 
ſpecting the reading, appears to me a ſtrong addi- 
tional cireumſtance to ſhow that the reading was 
not regarded as a ſolemnity; and if it were held to 
be law, that the omitting to mention the reading 
in the doquet was an eſſential defect, I am per- 
ſuaded, the conſequence would be, to invalidate 
many deeds which were never before thought 
liable to challenge. 


Such were the opinions of counſel on this point 
of law. In the next lecture, I ſhall call your at- 
tention to a caſe that occurred at the diſtance of 
a few months, where the queſtion appeared in 
ſomewhat of a different ſhape; for the granter, 
though not blind, was unable to read writing, 

"on 
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] amt now to call your attention to the notorial 
{ſubſcription of deeds, for people who, though poſ- 
ſeſſed of fight, cannot read. Betwixt this and the 
caſe-of a blind perſon there may be a ſhade of diſ- 
tinction, but it is a very flight one. In the opi- 
nions which J laid before you in the laſt diſcourſe, 
it is expreſsly ſaid, that our law has made no dif- 
ference between the two caſes, and has required 
no ſolemnity in the one which is not required in 
the other; that in both, no other ſolemnity is ne- 
ceſſary, than the common notorial ſubſcription of 
the act 1681. 


Unfortunately, the caſe which I am now to lay 
before you, did not depend on the objection to 
the want of reading as a ſolemnity ; ſo that-the 
abſtract queſtion has not in this caſe, any more 
than in Aglianby's, received a decifion. But we 
ſhall have an opportunity of diſcovering, in the o- 
pinions which were delivered by the Judges, many 
things which, if not abſolutely required in authen- 
ticating the deeds of an illiterate perſon, we ought, 
at leaſt in prudence to attend to. 


0 
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The caſe to which I allude, is that of Bayne 
and others againſt Sir John Wiſhart Belſches. The 
late Thomas Ruthven, writer in Edinburgh, pur- 
chaſed an eſtate, of which he executed a ſettle- 
ment, giving it in truſt to Sir John Wiſhart Belſ- 
ches, to be diſtributed amongſt his relations in a 
certain manner: Finding that he was dying, and 
that his ſettlement would be expoſed to reduction 
on the head of death-bed, he prepared a ratifica- 
tion to be ſigned by his ſiſter, his heir at law; and 
he ſtrongly recommended that meaſure to her. 
Immediately after the interment, this deed was 
produced, and it was figned by the ſiſter and her 
huſband, under the impreſſion of the moment, and 
conceiving any delay on their parts to reflect diſ- 
honour on the memory of Mr. Ruthven. This 
woman was unable to write or to read writing, and 
the doquet was made out in theſe terms: At de- 
* fire of the before deſigned Euphan Ruthven, 
„ otherwiſe Bayne, who cannot write, as ſhe aſ- 
ſerts, and ſhe having empowered us notaries 
public and co- notaries in the premiſes, by touch- 
ing our pen, we ſubſcribe for her (this deed hav- 
ing been previouſly read over), before the fore- 
„ {aid witneſles, and alſo before David Inverarity 
and John Lamond, wrights in Edinburgh.” This 


doquet was ſigned by two notaries and fix wit- 
neſſes. 


ce 


It appears from the proof, that the ſettlement 
and deed of ratification, had been read over on the 


206 LECTURE VII. 


morning of the day on which the ratification took 
place, but the execution of it did not happen till 
the evening; and it did not appear, from the de- 
Poſitions of the witneſſes to the notorial atteſta- 
tion, nor from thoſe of the notaries, that the deed 
of ratification had been read over at the time that 
the notaries received authority for Mrs. Bayne, 
and conſequently not in the preſence of the wit- 
neſſes. It farther appeared, that Mrs. Bayne had 
ſigned the deed, not knowing much of the matter, 
and had made a reſolution to ratify her brother's 
will, whatever the nature or contents of it might 
have been. Theſe circumſtances will enable you 
to follow the opinions ; they will ſufficieatly ex- 
plain to you the points of the cauſe. 


Loxp JusTics CLERK. I ſhall not go into the 
minutiæ of the caſe, but ſhall give a general 
view of the grounds on which I form my opinion. 
Mr. Ruthven was a very honeſt man, and I have 
had an opportunity of knowing many good actions 


that he did. His eſtate was acquired by his own 
induſtry; and no doubt he had the entire diſpoſal 


of it, had he exerciſed that power at a proper time; 
but he did what is too often done, he delayed to 
execute his will till the laſt moment. It is admit- 
ted, that the perſonal eſtate will be entirely ex- 
hauſted by his debts; and this deed which he exe- 
cuted comes to regulate the heritable eſtate. The 
queſtion therefore is, Whether can this will de- 
prive his heir at law of a lucrative ſucceſſion? In 
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eonſidering this queſtion, I muſt keep in view, the 
mode in which deeds, in the common courſe of af- 
fairs, are drawn up. Tranſactions, in which dif- 
ferent parties are concerned, are ſettled by the 
parties; and the invariable rule is, that the man of 
buſineſs of the perſon receiving the right ſhall 
prepare it. Where the deed is gratuitous, it is the 
act of the granter, and flows ſolely from him; it 
is, therefore, prepared by his man of buſineſs. The 
granter either gives a note, containing the heads 
of the deed, or he explains his intention © viva 
« voce:“ when it is made out, he reads it over, 
that he may know, whether his intention has been 
properly carried into execution. Theſe are the 
rules followed by all practitioners in framing deeds. 
A gratuitous deed is the ſole operation of the 
granter ; but it is a very different caſe, when a 
voluntary gratuitous deed is prepared by the per- 
fon in whoſe favour it is to be executed, and then. 
preſented to the granter, who is told, that it is pro- 
per for him to ſign it. It merits conſideration 
with your Lordſhips, what kind of reading is ſuffi- 
cient to give ſuch a deed validity. We have ma- 
ny inſtances of reduction, on the head of fraud, in 
a great variety of forms ; and we have a few inſtan- 
ces where the deeds have been made out without 
any intercourſe betwixt the granter and the man 
of buſineſs employed ; but I ſhould call on any 
| perſon to point out a ſingle inſtance in the records 
of this Court, where a ſettlement, made out with- 
aut any communication with the granter, has been 
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neceſſary facts, would have repreſented to her, that 
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ſuſtained. In the preſent caſe, the renunciation 
was brought cut and dry, and there was a faſhion 
of a reading; but I with to ſee an inſtance, where 
a deed, executed in this manner, was ſuſtained. 
When the deed challenged is a teſtamentary deed 
(which by the way has in general been the de- 
ſcription of caſes that have occurred) as the deed 
is revokable at any time, this founds à fort of-a 
preſumption in its favour ; but here the deed was 
irrevocable; it could not be altered; it denuded the 
granter * de preſenti.” If this renunciation was to 
be executed, it ought to have been done in a very 
different manner from that which was followed : 
every conſequence ought to have been explained; 
every thing ſhould have been fairly and openly 
laid before the lady. In place of preſenting a deed, 
cut and dry, to one ſo ignorant and illiterate ; 
what, in good ſenſe and propriety, ought to have 
been the conduct of thoſe concerned? Ought 
they not to have ſaid, © Your brother has execu- 
„ ted a ſettlement of his heritable effects; you 
have a power of reducing this ſettlement which 
carries off the ſucceſſion from you; but your 
„ brother has expreſſed a wiſh, that you ſhould 
4 renounce this power of ſetting it afide? Now, 
„this is a matter of ſuch conſequence, that it is 
proper you ſhould conſider of it, and conſult 
with your man of buſineſs.” She would natu- 
rally have laid the matter before her own man of 
buſineſs, who, on a full communication of all the 
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ſhe had now an eſtate of 500 1. a-year at her foot, 
it was in her power to diſtribute that property at her 
own pleaſure, and ſhe ſhould have thought well be- 
fore ſhe gave up that power. I mean not to make 
any reflection on thoſe concerned; but I ſurely 
would have done nothing with this woman with- 
out the interference of her man of buſineſs. She 
ought to have had time to think of the ſtep ſhe 
was about to take; ſhe ought to have had an op- 
portunity of conſulting with her friends: But in 
place of this, the deed is brought to her at the 
moment of her brother's interment ; ſhe is told 
it would be a diſhonour to the memory of her 
brother, were ſhe to call his will in queſtion ; and 
it was exceedingly natural, that at this moment of 
diſtreſs ſhe ſhould have ſigned this deed. What 
is the reaſon of the law which admits of a © locus 
« penitentize?” It is, that people ought not to ex- 
ecute deeds of importance without deliberation ; 
they ſhould have time to think again and again. 
Even an ordinary tranſaction ought not to be raſh- 
ly entered into; and if, on after thoughts, a perſon 
finds, that he has made a fooliſh bargain, he is al- 
lowed to withdraw, until he ſhall have formally 
put his hand to a regular deed. This is a wiſe 
law, and one of the reaſons of it is, to give parties 
time for deliberation. In the preſent caſe, the 
deed was brought to this country woman, ready 
prepared ; and I cannot hold her to have known 
the import of it. Even had ſhe known it, I do not 
think it was a proper time to ſolicit her tubſcrip, 
＋ K 
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tion, at the moment when ſhe was oppreſſed with 
the loſs of her brother; and I cannot ſuſtain it as 
effectual. I have, therefore, no occaſion to ſay 
any thing on the formality of the ratification, but 
I ſhall add a fe words on that point. 


Recourſe has been had to the civil law; but that 
law 1s not to determine the queſtion. The exe- 
cution of deeds is determined by the ſtatutary 
law. At an early period, when writing was not 
common, ſeals were appointed as the mode of au- 
thenticating deeds. When writing came to be 
more common, it was enacted, that deeds ſhould 
be ſigned by the parties; or, when they could not 
write, in order to ſupply the want of a party's ſub- 
ſeription, by two notaries and four famous witneſ- 
ſes, before whom the party was to give authority. 
The law ſeems to have been jealous of two or 
of three, and requires ſix perſons, two as notaries, 
and four as witneſſes of what was done, as well as 
of the ſubſcription of the notaries. It will not be 
held ſufficient, although the deed be read before 
three of the witneſſes; it muſt be read before the 
whole four. Were the deed to bear, that it had 
been read over before three of the witneſſes, and 
that the granter had authoriſed it to be ſigned in 
their preſence, that would not be ſufficient, the 
fourth not being preſent, and ſeeing the autho- 
rity given; the deed could not be executed in 
terms of the act of Parliament; it would be null 
and void. The act has ſaid nothing of blind peo- 
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ple, nor of thoſe who cannot read; becauſe the act 
provides only for the caſe where the perſon can 
read; and there the preſumptien of law is, that 
the granter takes the proper means to inform him- 
felf before giving authority to ſign. But when a 
perſon is blind, as in Lowthian's caſe, there is no 
occaſion for an act of Parliament ; for in all fuch 
caſes, that degree of evidence is neceſſary, which, 
in the nature of things, is ſufficient to prove that 
the deed 1s truly the deed of the granter. It was 
the opinion of the Court, in Lowthian's caſe, that 
the deed ought to have been read over in the pre- 
ſence of the granter, and of the notaries and wit- 
neſſes, in an audible and intelligible manner, im- 
mediately before the order was given for its being 
ſigned. The ſame forms ought to be obſerved 
with thoſe who ſee, but cannot read; not preciſe- 
ly indeed, becauſe, where a perſon ſees, he may 
have the writing read over to him in the forenoon, 
for inſtance; and if he then puts it in his pocket, and 
in the afternoon produces it to the notaries and 
witneſſes, and deſires them to ſubſcribe for him, the 
identity will be ſufficiently authenticated. But 
this was not the caſe here. Had it been proved, 
that this deed was read over to this woman, in pre- 
ſence- of the notaries and witneſſes, or had it been 
in her cuſtody till it was ſigned in the after- 
noon, I ſhould have held it to have been good. I 
have difficulty in permitting an inſtrumentary wit- 
neſs to ſwear away what he has teſtified ; but here 
it was not inconſiſtent with the terms of the do- 
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quet, to examine the witneſſes, whether the deed 
was read over at the time of executing it. When 
that is the caſe, witneſſes may very properly be 
deſired to explain what paſled; and it appears to 
me, from the evidence of theſe witneſſes, that the 
deed was not read over. But I do not reſt my 
opinion on this: Let the deed be completely form- 
al, I hold it to be of ſuch a nature, and to have 
been executed under ſuch circumſtances, that L 
cannot give it my ſanction. 


Lord MonBoppo thought the deed rational and 
proper. His Lordſhip was moved by the circum- 
ſtance of her having ſo ſoon repented of what ſhe 
had done ;—he was not moved with what was 
faid of her intention to ratify the deed ;—no cir- 
cumſtance, depending on the evidence of witneſſes, 
can be brought in ſupport of the ratification, and 
the queſtion 1s, Whether the deed in writing, by 
which this woman ratified her brother's ſettlement, 


be effectual? Unleſs it appears (and it muſt appear 
from the doquet), that ſhe knew the nature of the 


deed, and heard it read, before giving authority to 
the notaries, it is not good. The deed muſt be 
read over at the time that the notaries receive the 
order to ſign. It does not ſeem to be ſuffient, 
that it were proved to have been read over 1ome 
hours before. In this caſe, the doquet does not 
ſay, that it was read over at the time of ſigning ; 
and therefore 1t is materially deficient. All that 
it bears, is, that the deed of ratification was read: 
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over: But the deed, to which this ratification re- 
ferred, ought allo to have been read over; other- 
wife, this woman ſigned a deed, that, from any 
thing which appears, ſhe knew nothing of. For 
theſe reaſons his Lordſhip could not ſuſtain the 
deed. 


Lord EsKcrRove. His lordſhip, from Mr. Ruth- 
ven's having been his clerk, at an early period of 
life, and from his perſonal knowledge of that gen- 
tleman, confirmed the hiſtory that was given of his 
riſe in life, his character, and the connection which 
ſubſiſted betwixt him and theſe other gentlemen 
who were preſent at the executing of the deed 
under reduction, and accounted for their conduct 
in that tranſaction as the effects merely of their 
gratitude and friendſhip for the deceaſed, and a 
regard to his memory. He expreſſed his convic- 
tion that the ratification would not have been ob- 
tained, unleſs it had been executed with the con- 
ſent of Mrs. Bayne; and that theſe gentlemen 
acted from the moſt upright and honourable in- 
tentions, and“ optima fide” in what they did. 
Having given this explanation, which his know- 
ledge of the perſons concerned, and of the circum- 
ſtances of the caſe rendered proper, his Lordſhip 
obſerved, that the deed executed by Mr. Ruthven 
was executed on death-bed, and no way binding 
of the heirs of Mr. Ruthven : they were therefore 
at liberty to ſet it aſide. Then comes the ratifi- 
cation, It was made out by Mr. Ruthven, and 
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by him ſtrongly recommended to his ſiſter; a cit- 
ſtance which muſt have had effect on the friends 
of Mr. Ruthven ; and accordingly it was execut- 
ed by Mrs. Bayne. The objection to this ratifica- 
tion is twofold : x. The circumſtances attending 
the ratification ; 2. The want of due formality in 
the execution of the deed. In conſidering this 
matter, I incline to join theſe together: We are 
not deciding on a point of law; we are to decide 
a particular cauſe. The matter of this deed was 
of ſuch importance, that the granter ought to have 
had time to conſider of it. One thing ſhe could 
have had no doubt about, had ſhe known the 
worth and character of the gentleman who had 
accepted of the office of truſtee; who was to re- 
ceive as a ſmall gratification for his trouble, only 
a precarious legacy for his daughter, and who 
accepted only in honour of Mr. Ruthven ; had 
ſhe known this gentleman, and been aſſured, 
that he alone was to have the management, ſhe 
muſt have been ſenſible that there was no impro- 
priety in truſting the management implicitly to 
him. But the deed goes a great deal further ; and 
had I been in the ſituation of this woman, I ſhould 
have doubted greatly of the propriety of giving 
the powers which were lodged with the truſtee, 
into new hands. Sir John Belſches might have 
died at an early period; and the diſtribution of the 
eſtate might have gone not to a friend of Mr. 
Ruthven's, but to a ſtranger, and to one who 
knew nothing of the ſituations or character . of his 
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relations. This circumſtance ought to have been 
well known to the lady; but it does not appear 
that it was ever explained to her. I do not mean 
to ſay that any thing was intentionally concealed 
from her; but it had not been thought of. It ſhould 
have been explained to Mrs. Bayne © that by the 
„ deed, the diviſion of the eſtate was to be made 
„by Sir John Belſches; and fo far as he was con- 
« cerned, thoſe intereſted might be aſſured of his 
„acting properly towards them. But they will 
conſider whether it be expedient, in the event 
of that gentleman's death, that the perſon whom 
„ he ſhall appoint ſhall have that power.” This 
was not done; and although I ſhall not charge 
thoſe concerned with doing what was wrong in 
making Mrs. Bayne ſign the ratification ; yet they 
did what they had no power to do; they made her 
ſign before ſhe had an opportunity of confidering 
the matter fully, One queſtion I aſked of the 
counſel during the pleading : Whether during the 
ſix days that this lady was in town, previous to the 
interment, the nature of the ſettlement had been 
communicated? and I was ſorry to find it had not. 
For I ſhould have wiſhed to lay hold of any cir- 
cumſtance that could have ſupported the deed ex- 
ecuted by Mr. Ruthven. This was not a wilful 
concealment, but a miſtake ; and the communica- 
tion not having been made, it goes along with 
other evidence, to convince me, that until this 
woman entered the room, after the interment of 


her brother, ſhe had no knowledge of the decd. 
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I muſt take theſe things into conſideration, in decid- 
ing this queſtion ; and I ſhall only ſay a few words 
on the point of form. Where a deed has been exe- 
cuted, which, although proper in itſelf, is neverthe- 
leſs liable to an objection in point of form, you 
muſt give effect to that objection, though you 
will do it with regret : here you can have no re- 
gret in ſuſtaining the objection. From the time 
of the deciſion in the caſe of Aglianby, I have held 
that deciſion as a part of the law. Where the 
granter of a deed cannot write, he is directed by 
the act 1679, to adhibit his conſent by the ſub- 
ſcription of two notaries and four witneſſes. This 
act does not, it is true, provide for the caſe where 
a perſon cannot read writing. But I apprehend 
it neceſſarily to follow in ſuch a caſe, that before 
the notary and witneſſes can certify that the deed, 
to which they are deſired to adhibit their ſubſcrip- 
tion, is the deed of the party, it muſt have been 
read over to him in their preſence ; and this ſhould 
be regularly expreſſed in the doquet. Whenever 
a deed fo executed is challenged, I ſhall then ex- 
preſs the opinion which I hold with regard to the 
admiſſion of inſtrumentary witneſſes to cut down 
a deed apparently complete. The law has ex- 
preſsly ſaid, that a witneſs who ſubſcribes a deed 
without having ſeen the party ſign, or acknow- 
ledge his ſubſcription, 1s guilty of forgery ; and 
for this crime the law inflicts a ſevere puniſhment. 
Will you then permit a man to come before you 
whoſe examination on oath is to criminate himſelf, 
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at the ſame time that it is to cut down the rights 
of parties. It is contrary to thoſe rules on which 
you admit of evidence; nor is it poſſible that any 
man can be ſecure, if you admit of ſuch a proof, 
when the practice, in atteſting even the moſt ſo- 
lemn deeds, is to take witneſſes unknown to the 
receiver, and who may be of the moſt worthleſs 
character. This is an opinion which I have long 
held; and I ſhall expreſs my averſion to the admiſ— 
fion of ſuch a proof whenever the caſe ſhall occur. 
The doquet, in this caſe, though it goes further than 
it does in the common caſe, by ſaying that the deed 
was read over, yet it does not ſay that it was read 
in preſence of the witneſſes. We may, therefore, 
lately examine the witneſſes, to diſcover whether 
it was truly read in their preſence. I do think 
that the ſettlement itſelf ought to have been read 
as part of the deed of ratification. But, had that 
been the only omiſſion, I ſhould have heſitated ; 
and in the wiſh that I have to ſupport the deed, 
I ſhould have thought even the reading of the ra- 
tification alone, at the time of executing, ſufficient, 
as the deeds were read over before. But certain- 
ly the ratification, at leaſt, ſhould have been read 
over to her before ſhe gave authority. Now we 
have no evidence that this was done ; none to 
ſhow that this was the deed which was read over 
to her in the forenoon : it was not in her poſſeſ- 
ſion frem the time that it was read over till the 
time it was ſigned, This being the caſe, and the 
terms of the doquet being fo ambiguous, I return 
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to what thoſe witneſſes have ſaid. They do not 
leave it uncertain whether it was read or not; but 
they ſwear poſitively that it was not read; and the 
* onus proband!” lies upon thoſe who found on 
it. But if even one witneſs ſhall ſwear that he did 
not hear it read, that is ſufficient to cut it down. 
I am ſorry to ſay, that I cannot ſupport this rati- 
fication, though I may expreſs my opinion, and 
earneft wiſh that the heirs, who will now be ſe- 
cured, ſhould fo far confider themſelves as bound 
by the will of their predeceſſor, as to do juſtice to 
the young men who had been fo long in Mr. 
Ruthven's ſervice, and to make good their lega- 
cles, 


PrEsIDENT. I muſt concur with the opinion 
which has been expreſſed by the Court. I have 
examined the deed executed by Mr. Ruthven 
with attention ; and, although I think the ſpecial 
legacies molt rational and proper, I cannot join 
in the commendations of other parts of the deed, 
which I have heard from ſome of your Lordſhips : 
for, when I go to other parts of the deed, it ap- 
pears to me moſt irrational, and even inextricable. 
His Lordſhip then took notice of fome proviſions 
which might eventually exclude what appeared 
to have been the principal objects of the truſt. 
He took notice alfo of an inconſiſtency in the 
ranking of the different legacies, His Lordſhip 
further obſerved, that Sir John Belſches had not 
at firſt underſtood the deed ; for their Lordſhips 
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were told by his counſel that had he underſtood it 
at firſt, as well as he did afterwards, he would have 


had nothing to do with it; and Mr. Buchan 
after he had heard it read over, retired with it to a 
corner, in order to diſcover its meaning. Was it 
to be believed, then, that this illiterate woman 
ſhould have known it at once; not only ſo, but 
that ſhe ſhould have made up her mind upon the 
part which ſhe was to act? It would have been 
better had they been allowed to have retired, to 
have conſidered the matter by themſelves, and to 
have taken the advice of counſel. Had I been 
to direct in ſuch a caſe, I ſhould have ſaid, 'That ſo 
far as the legacies went, the heir ought aſiuredly 
to ratify Mr. Ruthven's deed. But for wiat good 
reaſon ſhould the heir have given up her power of 
making a reaſonable ſettlement of this eſtate, in 
ſuch a way as ſhe thought proper -In place of 
having opportunities for making the neceſſary in- 
quiries, and for conſulting with men of bulineſs, 
the papers were taken out of the repoſitories, and 
immediately after Ruthven's interment, preſented 
to this woman to be ſigned. I agree with the opi- 
nion of the Lord Juſtice Clerk upon this point: it is 
an opinion founded in ſound law and ſtrong ſenſe. 
Your Lordſhips have even found, in caſes where the 
heir was called in, and where he ratified a deed of 


this kind, during the lifetime of the granter, that 


it was not binding. That, I think, comes as near- 
ly as poſſible to the preſent caſe. The circum- 
ſtances with which the obtaining of the ratifica- 
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tion were attended, do, in my opinion, amount to 
a legal objection. I conſider the heir as taken by 
ſurpriſe. There are many caſes of this nature in 
the Engliſh reports, where the deeds have been re- 
duced. Being of this opinion, on the merits of the 
caſe, it is unneceſſary for me to go into the que- 
ſtion of the formality of the deed ; and I therefore 
defire, that what I am to ſay on this point may 
not be conſidered as applying to the preſent caſe. 


As to the'caſe of Aglianby, and in every caſe 
when a perſon is not fully poſſeſſed of all his out- 
ward ſenſes, or where he cannot read, I ſhould re- 
quire not only ſomething to atteſt the authority 
given to the notaries to ſubſcribe, but alſo ſome- 
thing to atteſt the fact, that the deed was truly the 
deed of the granter, and that it was known to the 
witneſſes to be ſuch. | | 


Where the perſon has all his ſenſes, there is a 
preſumption of law in favour of the deed, that it 
is truly the deed of the granter; though there was 
a caſe, where a deed was impoſed upon a perſon in 
this ſituation ; after the real deed had been read 
over, the writer went to the window apparently, 
about ſome indiflerent matter, and took the op- 
portunity of impoſing a falſe deed on the granter. 
But this is a caſe which your Lordſhips are not to 
| ſuppoſe; and in ſuch a fituation, the © onus pro- 
„ dandi” will he on the perſon who brings the 
challenge of the deed. When the granter is de- 
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fective in his outward ſenſes, the © onus proband!” 
lies the other way; and there ought to be evi- 
dence of the deeds having been read over, and 
that too at the time of the ſubſcription. You will 
find deciſions in the Dictionary, where it was found, 
that the whole ſteps muſt be taken unico con- 
« textu.” This is not a ſtatutary ſolemnity, but 
it is neceſſary evidence to prove the identity of the 
deed. I will not pretend to fix a preciſe time be- 
twixt the reading and the execution, becauſe there 
may be circumſtances which will fix the identity. 
Thus, in the caſe put by the Lord Juſtice Clerk, 
when the deed, from the time of reading, has been 
in the cuſtody of the granter, although he cannot 
read, I ſhould hold that to be ſufficient; and 
therefore I ſhall neither conſider it as a ſtatutary 
ſolemnity, nor ſhall I lay down a general rule; 
yet I wiſh that a general rule were adopted, which 
could not be changed, becauſe there are certain 
formalities which this Court will require, and which 
a notary ought to follow. I cannot here give ſuch 

weight to the words of the doquet, as to prevent 
me from examining the witneſſes. The expreſſion 
of the reading of the deed is a parentheſis which 
forces you to apply the preſence of the witnefles 
to the ſubſeription of the notaries, rather than 
to the reading of the deed. There is, therefore, 
no evidence in the doquet of the deed's being 
read before the witneſſes; and when you come 
to examine the witneſſes, you find that the —— 
was not read in their preſence, - | 
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Lox D Crarc. During the pleading, I formed 
a very clear opinion on this caſe; but the grounds 
on which it is founded, have been fo fully illuſtra- 
ted and explained by thoſe of your Lordſhips who 
have already delivered your opinions, that I ſhall 
not detain your Lordſhips by repeating them. 


The Court, on the 16th Feb. 1793, unanimouſ- 
ly ſuſtained the reaſons of reduction. 


Two remarks will occur to you upon theſe opi- 
nions, the one relating to our preſent ſubject, the 
other to the examination of inſtrumentary witneſ- 
ſes. This laſt point has been fince conſidered; and 
inſtrumentary witneſſes are now freely admitted to 
be examined, though the effect of their evidence, 
where it gocs in oppoſition to what they have at- 
teſted by ſubſcribing the deed, is a queſtion of the 
utmoſt delicacy : To this ſubject I ſhall immedi- 
ately come, and ſhall lay before you the caſe in 
which this matter has been {ettled.—The effect of 
the above opinions on our preſent ſubject is very 
great. They did not go to make up the judg- 
ment ; but they were given from motives which 
entitle them to your higheſt reſpect ; they were gi- 
ven for the purpoſe of ſhowing in what ſhape this 
queſtion preſented itſelf to the mind of the judges, 
that you might thereby regulate your practice, and 
ſecure the deeds of your client's from challenge. 
I muſt obſerve, however, that when the point, diſ- 
cuſſed in this laſt caſe, came to require a direct 
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judgment from the Court, they decided in fayour 
of a deed executed by a notorial ſubſcription, when 
the perſon could neither read nor write, although 
there was no reading over of the deed in preſence 
of the witneſles, although .it ſtood in oppoſition 
to a deed where this ceremony had been ob- 
ſerved. The caſe I ſpeak of is, that of Yorkſton 
v. Grieve, decided on the 2d Dec. 1794. Jean 
Ferguſon, ſervant to Sir Hugh Dalrymple, and 
who-could neither read nor write, executed a will 
ſome years before her death, in favour of her niece. 
It was atteſted by two notaries and four witneſles; 
the doquet bearing, that ſhe gave authority to ſub- 
ſcribe, by“ touching our pen in preſence of the 
„ ſaid witneſſes, the deed having been firſt read 
„over to the ſaid Jean Ferguſon.“ The other 
deed was executed while the woman was on death- 
bed, in favour of her fellow ſervants. It was at- 
teſted by one notary, and does not bear, that the 
deed was read over to her. This doquet was in 
theſe words: © At defire of the above named 
„Jean Ferguſon, who declared ſhe could not 
*« write I , notary-public and notary in the 
« premiſes, have ſubſcribed the ſame for her, ſhe 
having delivered the pen to me for that effect, 
before the above named witneſſes, and of the 


« ſaid date,” 


* 
- 


The fund in diſpute was in the hands of Sir 
Hugh Dalrymple ; and he having raiſed a multi- 
plepoinding, theſe two teſtaments came in com- 
petition. There were two queſtions : 1. Whether 
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a teſtament was a deed of importance requiring 
two notaries? and, 2. Whether the inſerting of 
the reading of the deed be requiſite ? Lord Mon- 
boddo Ordinary, had found, that a teftament was 
not a deed of importance, ſo as to require two no- 
taries and four witneſſes; but, led probably by the 
former caſes of Agltanby and Bayne, his Lordſhip 
found, that as the doquet of the notary, annexed 
to the ſettlement, does not bear that the laſt ſet- 
tlement was read over to the ſaid Jean Ferguſon 
in preſence of the witneſles ſubſcribing ; therefore 
the ſaid teftament, as wanting that ſolemnity, can- 
not be ſuſtained as a written teſtament. This laſt 
point was brought under review of the Court ; and 
the party founding on the teſtament to which this 
objection lay, ſtated the practice of the late Mr. 
Erikine writer to the ſignet; and alſo the prac- 
tice uniformly obſerved in the deeds executed by a 
late nobleman in this country., from the time of 
his loling his fight, as favourable tor his plea, the 
doquets in theie caſes being invarially made out 
without mentioning the reading of the deed, the 
Court, without delivering their opinions at length, 
pronounced this judgment: Repel the objection, 
in point of form, . the notacy's doquet to the laſt 
will and teſtament in lavours of the petitioners, and 
xemit,” &c. | | 


This cloſes the ſubject of the notorial ſubſcrip- 
tion of blind perſons, and of thoſe who cannot 
read. Aud I apprehefd that there are two views 
in whiclt this ſubject ſhiould be conſiuered; in the 
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vne, the queſtion of law how you ſhould judge of 
an objection to the notorial ſubſcription of a blind 
perſon ? the other, including the-rules of practice 
which you ſhould follow in executing the deed of 
a perſon in that ſituation. 


With regard to the former of theſe, I have laid 
before you the opinions of the judges in the caſe 
of Aglianby, and in that of Bayne. In theſe 
caſes, the queſtion was for the firſt time confider- 
ed; but in neither of them did it make a part 
of the judgment. And in the latter caſe of 
Yorkſton and Grieve, where the competition was 
betwixt a teſtament executed in full health, in 
favour of a niece, with this very requiſite contain- 
ed in the doquet; and a teſtament executed on 
deathbed, in favour of ſtrangers, and without this 
ſolemnity ; you ſee the Court deciding in favour 
of the latter, annulling the deed which contained 
evidence of the reading, and ſupporting the deed 
which had not the ſlighteſt veſtige of it. When 
you join to this the reaſoning which 1s contained 
in the opinions of counſel on Aglianby's cafe, you 
will probably be of opinion, that the deciſion in 
Yorkſton's caſe is the one on which moſt reliance 
is to be placed. 


Were any doubt to remain, it would probably 
reſt on the diſtinction made by the Lord Preſident, 
in Bayne's caſe ; where his Lordſhip lays it down 
that a deed, ſigned by a perſon poſſeſſing his fight, 
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and capable of reading, muſt be preſumed to have 
been read over by the granter.; whereas, the pre- 
ſumption changes where the party wants his ſight, 
and a proof of the reading becomes neceſſary. 
Let us, therefore, conſider this matter with that re- 
ſpect which is due to an opinion coming from 
ſuch high authority. | 


There are three diſtinct parts in the completing 
of a deed: the firſt relates to the reading of the 
deed; the ſecond, to the ſigning. of it ; and the 
third to its delivery. It is the ſecond only which 
is the ſubject of ſtatutary regulation, and which 
requires certain forms: the other two are inferred ; 
the reading, from the regular ſubſcription of the 
party; the delivery, from the deed being found 
in the poſſeſſion of the creditor or diſponee. But 
the preſumptions which ariſe from theſe circum- 
{tances do not preclude a proof for eſtabliſhing the 
fact that the deed never was read over, or that it 
never was delivered ; and either of theſe being 
proved, the deed is of no value. For if it never has 
been read over by the granter, it is impoſſible that 
it can be his deed ; and if it has not been deliver- 
ed, there is no evidence that he meant it to create 
any obligation in fayour of the diſponee. 


The preſumption in favour of the reading of the 

deed naturally and neceſſarily ariſes from the eſta- 

| bliſhment of ſtatutary ſolemnities. When the 

act 1681 was made, was not the intention of the 
| . | 
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legiſlature evidently this, that wherever the ſo- 
lemnities, which are there preſcribed, were ob- 
ſerved, the deed ſhould create an obligation, and 
be in fact a legal and binding deed; and that no 
one ſhould thus ſanction a deed which he was not 
ſatisfied with, and meant to be effectual? It is 
very true, that ſuch deeds muſt be liable to be re- 
duced on the various grounds admitted by our 
law ; but they muſt ſtand good until they be re- 
duced, without the neceſſity of any other aid than 
what they receive from the ſtatute. Certainly iuch 
was the meaning of the ſtatute ; and this is the 
ſenſe which has been given to it, by every deciſion 
of the Court. The legiſlature has alſo preſcribed 
a form of ſubſcription tor thoſe who cannot write; 
and where the notorial ſubſcription has been ad- 
hibited with the ſtatutary requiſites, it is impoſſible 
not to allow that the deed is preciſely in the ſame 
ſituation, and entitled to the ſame privileges with 
the deed ſigned by the party. Ir is the ſame law 
that lays down the rule for both; and having 
made no diſtinction betwixt them, they muſt be 
judged of in the ſame manner : the preſumption, 
conſequently, that the deed was read over, is due 
as much to the one form as to the other. 


Were we, on the contrary, to ſay, that the no- 
torial ſubſcription of the party atlorded no pre- 
ſumption, from which we could infer, that the 
deed was read over, what were this, but to make a 
diſtinction where the legiſlature has made none? 
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and to deny to a deed executed under the ſanction 
of the act, thoſe privileges which the law has given 
to every legal deed? It is alſo not unworthy of 
remark, that the evidence is much more acceſſible 
in the one caſe than in the other. It muſt be much 
eaſier either to prove or to diſprove the fact of 
the reading, where the granter is blind, than where 
he ſees: for where a perſon who can read has had 
the poſſeſſion of a deed for half an hour by him- 
ſelf, it is impoſſible to prove that he has not read 
it. But when the granter is deprived af his fight, 
or incapable of reading, the proof, that the deed 
was not read over, becomes much eaſier, as it re- 
quires the interpoſition of another. | 


With regard, then, to the point of law, I ſhould 
hold the reading not to be a ſolemnity ; that 
it is not neceſſary for it to appear in the doquet 
of the notaries ; that where the deed has been 
executed by nctaries, 1n terms of the act of par- 
liament, it muſt be held to be a legal deed, and 
the preſumption muſt be that it was read over to 
the granter, 


But the queſtion of practice is very different in- 
deed. When a man of buſineſs is called to exe- 
cute a deed by a perſon either blind or incapable 
of reading, he would be highly blameable, ſhould 
he neglect any of thoſe means which might pre- 
vent all objection to the deed. A deed muſt not 
only be fo conceived as to bid defiance to every 
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challenge, but it ought not to provoke one. Let 
me, therefore, beg of you to attend to the direc- 
tions which Lord Eſkgrove has given; not only 
be careful in the doquet of ſuch a ſubſcription to 
ſtate that the deed was read over in preſence of 
the witneſles at the time of figning ; alſo take care 
to have the deed audibly and properly read in 
their preſence. In ſuch a caſe, too, it muſt obvi- 
ouſly be a matter of ſome moment to be more 
than uſually cautious in the ſelection of the in- 
ſtrumentary witneſſes. 


I have now very nearly finiſhed all that I had 
to ſay on the ſubject of notorial ſubſcription ; and 
there only remains one or two things further to 
be remarked, 


I muſt obſerve, then, that when two parties in a 
tranſaction require the aſſiſtance of notaries, the 
ſame notaries cannot ſign for both parties, as you 
will find decided in a caſe 27th June 1610, Craig 
v. Richardſon, collected by Haddington. 


I have made no diſtinction, in what I have ſaid 
betwixt deeds of importance and thoſe which are 
not ; becauſe the forms are the ſame, whether one 
or two notaries are required, with the variation, on- 
ly, of the number of the witneſſes; when one notary 
only is required, two witneſſes are ſufficient. It is 
by the act 1579, that a diſtinction is made betwixt 
deeds pf importance, which require two notaries 


— 
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and four witneſſes ; and thoſe which are not of im- 
portance, and which require only one notary and 
two witneſſes. The value of the ſubject, which 
entitles a deed to be held as a deed of importance, 
is not ſpecified in the act; but our law has ex- 
plained it to be a perſonal obligation for a ſum a- 
bove 1001. Scots. At firſt, however, an obliga- 
tion for this preciſe ſum was held to be a deed of 
importance; and being ſigned by one notary on- 
ly, it was reduced, 13th Nov. 1623, Marſhall v. 
Marſhall, collected by Durie. But this was after- 
wards altered, and a bond for 100 1., ſubſcribed by 
one notary, was ſuſtained, Durie, 22d March 1634, 
Ochiltree v. Miller; ſo that the bond muſt be a- 
bove this ſum. But another queſtion has occurred; 
where a bond of proviſion, for inſtance, has been 
granted to ſeveral children, giving each 100 l.; as 
the obligation is broken into parts, is this to be 
conſidered as a deed of importance? The Court 
have found, that the importance is not to be re- 
gulated by the claim of the creditor, but by the 
obligation on the debtor, 16th Jan. 1668, Ander- 
ſon v. Turbat, collected by Dirleton. There is 
another diſtinction admitted, with reſpect to the 
importance of the deed; for when a deed is cor- 
roborative of a former effectual one, whatever the 


value of the deed may be, it is not touched by 


this law. Thus, a bond in implement of a con- 
tract of marriage, is not, in the ſenſe of the act, a 
deed of importance; Gosford, 13th Dec. 1671, 
Jack v. Jacks, Neither was a diſpoſition by a te- 
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nant to his maſter, in payment of bygone tack-du- 
ties, held to be a deed of importance; Durie, 5th 
Dec. 1635, Sutor v. Crammond. 


What I have faid on this queſtion, of the impor- 
tance of deeds, relates to moveable deeds only. With 
regard to heritable rights, every heritable right, be 
its value what it may, is held to be a deed of im- 
portance. The terms of the act are, all rights im- 
porting heritable title, or other bond, and obliga- 
tions of great importance. Thus a ſubmiſſion a- 
bout heritage, ſubſcribed by one notary, was found 
to be null, Hope (Arbitration, ) 7th Jan. 1617; and 
a tack was declared null, becauſe ſigned only by 
one notary, July 1729, Wilſon v. Wilſon. The 
ſame was decided with regard to the renuncia- 
tion of a tack, Durie, 23d Feb. 1632, Laird of 
Jerviſwood v. Laird of Livingſton. And in Edgar, 
29th June 1725, you will find this obſervation : 
The Lord Royſton aſked the Lords, if a diſpoſi- 
tion to lands, ſubſcribed only by one notary and 
two witneſſes for the party, was null by the act 
* 1579, when the value of the lands was within 
100 l. Scots? The Lords were of opinion, that 
« every heritable right, though the ſubje& was 
ever ſo {mall, ought to be ſubſcribed by two no- 
« tars and four witneſſes, when the granter could 
* not write,” ; 

Before cloſing this ſubject of notorial ſubſcrip- 
tion, there is juſt one doubt that I muſt beg leave to 


232 LECTURE VII. 


ſuggeſt. Formerly, the atteſtation conſiſted of two 
doquets, one written by each notary; and theſe do- 
quets, ſigned by the notary, were held to be his 
ſubſcription: Even the doquet of the ſaſine is ſaid 
to be the ſubſcription of the notary. Craig ſays, 
« Subſcriptio autem hac non ſolum omnia, fic 
« facta eſſe debet exprimere ſed fic fieri, &c.“ 
This muſt be written by the notary ; and were a 
new law to require the atteſtation of two notaries 
to an inſtrument of ſaſine, I ſhould hold it (ab- 
ſtracting from the former practice in the caſe of ſa- 
fines) to be a very doubtful matter, how far the 
preſent doquet, being put in the plural number, 
and ſubſcribed by two notaries, would be ſufficient. 
At preſent it is holograph, and ſigned by the no- 
tary ; by the change you would loſe this check 
upon the ſecond notary ; ſo that the matter would 
ſeem to come to this, either it is a ſubſcription, or 
call it a doquet if you pleaſe, and then it 'is regu- 
lated by eſtabliſhed uſage, and conſiſts of the hand- 
writing of the notary ; or, it is an atteſtation, or 
certificate, and requires the ſolemnities of the act 
1681. If this could be ſo with regard to the do- 
quet of the ſaſine, it may deſerve conſideration; 
whether, when the law requires the evidence of 
two notaries, the old practice, of each writing his 
own doquet, be not the proper practice, and that 
which it would be moſt prudent ſtill to follow? 


I proceed in my next lecture to the ſubſeription 
of witneſſes. | 
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{Jn this diſcourſe, 1 mean to conſider thoſe parti- 
culars which relate to the ſubſcription of inſtru- 
mentary witneſſes, and the effect which is given 
to their ſubſcription. 


This matter is regulated by the act 1681, c. 5. 
This act, in the firſt place, declares, * That only 
« ſubſcribing witneſſes ſhall in future be proba- 
tive.“ Upon this point, I ſhall not have to add 
much to what I have ſaid formerly, for I have 
treated fully of ſubſcription ; and the ſubſcription 
of a witneſs is in nothing different from that of a 
party, but that he adds to his name the word wit= 
neſs, and that he need not fign any page but the 
laſt. As for the other requilites of the name and 
deſignation, I have already explained theſe when 
ſpeaking of the teſting clauſe. 


The ſubſcriptions of the witneſſes, when joined 
to the ſubſcription of the party, make a deed ap- 
parently regular. It becomes then the foundation 
of legal diligence, and remains effectual in every 
reſpect, until it be reduced by the deciſion of a 
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competent court. The advantages arifing front 
this, conſtitute one great ſuperiority which our 
deeds enjoy over thoſe of England : for while they 
are good without extraneous proof, they do not ex- 
clude it, every opportunity is afforded for detect- 
ing forgery or fraud; and theſe we poſſeſs in a 
greater degree than they do in England. Our in- 
ſtrumentary witneſſes, though they are not called 
upon on every occaſion to atteft our deeds, may 
yet, upon all proper occaſions, be examined, on 
the various circumſtances which can occur in the 
execution of our deeds. 


It was from a ſenſe of the advantages ariſing 
from holding a deed, apparently regular, to be va- 
lid and effectual; joined to the danger of perjury 
from examining an inftrumentary witneſs, whoſe 
evidence might criminate himſelf; and from a to- 
tal want of any late caſe upon the point; that a 
doubt aroſe in the minds of our judges, whether it 
was competent to examine inſtrumentary witneſ- 
ſes, to the effect of defeating a regular deed? It 
was then the caſes of Roſs v. Aglianby, and Bayne 
v. Belſches, occurred, in which, although a preciſe 
| deciſion of the point was not required, the way was 
paved for it in the caſe of Frank v. Frank, which 
was decided in July 1793. The purſuer of the re- 
duction, in the caſe of Frank, offered to prove, by 
the evidence of one of the inftrumentary witneſſes, 
that that witneſs was not preſent when Mr. Frank 
ſubſcribed the deed under challenge, and that he 
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had not even ſeen him that day. This brought 
the point fairly to iſſue. Upon the abſtract queſ- 
tion a hearing was ordered. The point was fully 
and well pleaded, and the following opinions were 
delivered by the judges. 


Lord JusTice CLERK. In my opinion, it 1s 
competent to examine the inſtrumentary witneſ- 
ſes. This has been repreſented as a queſtion of 
importance; and ſometime it may indeed come tobe 
of great importance; for it is the common practice 
in this country to return deeds to Edinburgh, 
where the witneſſes are filled up, without any per- 
ſon knowing any thing of them. But if an in- 
conveniency ariſe from this, the party has himſelf 
to blame, who does not attend to the execution of 
his deeds, For my own part, in deeds of import- 
ance, I make it a rule to have them executed un- 
der the inſpection of proper people. But I appre- 
hend, that it is not competent for a party to avail | 
himſelf of an objection, founded on the manner 
of executing the deed, and to be proved by the 
evidence of the inſtrumentary witneſſes ; I would 
not allow the party to open his mouth, unleſs he 
proponed forgery. When he ſays, I offer to prove 
by the ſubſcribing witneſſes, that I did not ſign 
there, a perſonal exception would lie againſt the 
debtor uſing ſuch a defence. Whenever he al- 
lows, that the ſubſcription is his, he muſt plead 
his own turpitude and fraud, in ſtating an objec- 
tion to the execution.—Legally no man can 
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be forced to ſwear to his own guilt; and the in- 
ſtrumentary witneſs may decline to ſwear ; but this. 
is not entirely in his own choice, it is not neceſſa- 
ry that he ſhould decline; and if he do not de- 

cline, but give his evidence, you will not reject 

it. In the criminal Court, perſons are condemn- 
ed almoſt ſolely on the evidence of ſocii cri- 
« minis,” on the evidence of thoſe who tell you, 
that they have been guilty of the ſame crime with 
the pannel. Their evidence may be rejected, if 
any thing ſuſpicious appear : but, unleſs this hap- 

pen, they are habile witneſſes ; and it is ſuch evi- 

dence that our law makes uſe of to convict a man; 
of a capital crime. There can be no objection, | 
then, to the examination of inſtrumentary witneſ- 

ſes. It is admitted, that it is competent for the | 
| perſon to ſupport a deed by the evidence of the in- 
ftrumentary. witneſſes. If this be right, why ſhould- | 
they not be examined, to ſhow the defects of the 
deed? To this it is anſwered, that they are barred, 
| by the teſtimony they have already given, to ſup- 

port it by their oaths ; but I own, it is my opinion, 
that as you can examine the inſtrumentary wit- 

neſſes in ſupport of the deed, they may be exa- 

mined by the other party to prove exceptions. 


Lok CRais. I am clearly of the opinion which. 
has been delivered; and I ſhall only add, that, F 
ſince the 1681, inſtrumentary witneſſes have been. 
admitted. The objection, therefore, will go not to 
their admiſſibility, but to their credibility, and that. 
muſt depend very much upon what they ſay. 
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 Loxd MoxBOD DO was for the examination; their 
credibility was a different queſtion. 


Loxo HENDFRLAND profeſſed himſelf for the 
examination of the inſtrumentary witneſſes. His. 
Lordſhip gave a hiſtory of ſubſcription, and ob- 
ſerved that the requiſites of our law upon this ſub- 
ject being complied with, they give authenticity 
to the deed ; it requires no further evidence in. 
ſupport of it. But this authenticity does not ſave 
the deed from being challenged on the head of 
force or fear. In the ſame way it may be proved, 
that the party was not preſent, or that the wit- 
neſſes were fifty miles off when they were ſaid to 
have atteſted the deed. Many circumſtances 
may be proved which would annul the deed : thus, 
I remember where a deed was executed under a 
feigned name, in preſence of the waiters in a ta- 
vern, that the fraud was diſcovered by the exami- 
nation of the inſtrumentary witneſſes, who de- 
ſcribed the perſon to whoſe ſubſcription they had 
been witneſſes; and ſo afforded the means of de- 
tecting the impoſition that had been practiſed. 
But the perſon who had been guilty of this broke 
his neck, and the cauſe went no further. 


It has been ſaid that we are expoſed to danger 
from admitting the examination of witneſſes : but 
we are expoſed to danger in every action of our 
lives; it is the fate of humanity ; and we have in 
this caſe more in our own power than we have in 
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almoft any other caſe; for we have the election 
of the witneſſes in our own hands, and the party 


by whom they are choſen can have no right to re- 
ject their evidence. 


Lord ABER CROM EY. I agree that the inſtru- 
mentary witneſſes muſt be received reſerving at 
the ſame time all objections to their evidence. 


There is nothing to induce the Court to depart 


from the common rule. The law of England co- 
incides with ours in this particular, as we fee from 
Lord Mansfield's opinion, who tells us that it is of 
terrible conſequences, when witneſſes are allowed 
to contradict the written evidence that they have 
given ; but we ſee that it is the law. His Lordſhip 
read Lord Mansfield's opinion from Burrow's Re- 


Ports. 


Lord PrESIDENT. I had a difficulty on this 


caſe from the diſtinction laid down by Juſtice Yetts. 


But when I conſider that Engliſh caſe fully, I ſee 
that the witneſſes were admitted; and it might 
lead to very great injuſtice were you not to ad- 
mit them to examination. As a judge, I am not 
afraid to truſt myſelf to a bare non memini.” I 
ſhould hold ſuch to be of no effect; I ſhould hold 
even a ſimple denial to be of no effect. But there 
may be a thouſand circumſtances, as that the wit- 
nels was not within the room when the party 

ſigned ; that he was without the door, and in ſuch 


a ſituation that he could not ſee the granter. We 


muſt go into all the circumſtances of the caſe, and 


examine them in order, to diſcover the truth; 
and, on the whole, this objection does not, in my 
opinion, prevent the examination of the witneſſes. 


The Court, on the gth July 1793, unanimouſly 
repelled the objection to the examination of the 
inſtrumentary witneſſes, reſerving all objections to 
the credibility of their depoſitions. 


By this deciſion, then, it was fixed, that inſtru- 
mentary witneſſes may be examined upon all the 
circumſtances relating to the execution of the 
deed : a deciſion in perfect uniſon with the ori- 
ginal principles of our law. But the propriety of 
this deciſion I need not preſume to enforce. You 
will obſerve that it goes no farther than to fix, that 
the inſtrumentary witneſſes may be examined; 
the effect of their evidence on oath, in countef- 
balancing that evidence which ariſes from their 
ſubſcription, is left in the breaſt of the judge, and 
dependent on the circumſtances of the caſe: and 
you will perceive, in the deciſions which I am to 
lay before you, the opinions which are entertained 
upon this point by out judges. 


Where the witneſs neither ſaw the party ſub- 
ſcribe, nor heard him acknowledge his ſubſcrip- 
tion, there can be no reaſon for heſitating ; the 
effect of ſuch evidence muſt be to annul the deed. 
Thus, in the caſe of Young v. Ritchie, decided 
2d Feb. 1761, an inſtrumentary witneſs ſwore 
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that David Voung, the debtor in the bond, was 
not preſent when they ſubſcribed, neither was his 
ſubſcription at the bond; and although there was 
reaſon to believe that Voung had really after- 
wards ſubſcribed the bond, yet the Lords found 

the deed not probative. | 


In ſuch a caſe, there can be no doubt: but many 
caſes may occur, where the witneſſes are not able 
to ſwear poſitively that they did not ſee the party 
ſubſcribe, nor hear him acknowledge his ſubſcrip- 
tion; and it becomes a nice matter to decide be- 
twixt the evidence ariſing from the writing, and 
that which ariſes from the examination of the wit. 
neſſes. Many difficulties, too, may occur, upon 
the efſect to be given to certain circumſtances, as 
evidence of the acknowledgment of the ſubſcrip- 
tion, or of the authority given to notaries to ſub- 
fcribe. Thus, MKenzie, in his obſervations on 
the ſtatute, 1681, c. 5. gives ſeveral inſtances 
of circumſtances implying conſent, and among o- 
thers, a nod given by a party to a notary, which 
he thinks would be ſufficient, from the words of 
the act; becauſe they ſpeak of ſeeing a command 
given, and from the“ nutus” of the Roman law, 
which inferred a mandate ; yet, in a caſe where an 
inftrumentary witneſs owned his ſabſcription, and 
acknowledged, that he had not ſeen the party ſub- 
ſcribe, but that he held the following circumſtan- 
ces to be equivalent : 1. That he-was told, in pre- 
ſence of the party, that it was his ſubſcription. 
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2. That he was deſired to ſign as a witneſs to tlie 
ſubſcription; and, 3. That he actually ſubſeribed 
in preſence of the party without his objection. 
The Court reduced the deed, and found the wit- 
neſs liable in damages to the party, in whoſe fa- 
vour the deed had been granted, 12th Feb. 1684, 
Blair v. Peddie. This was certainly a very ſevere 
judgment; for fince the act authoriſes a witneſs to 
ſubſcribe, as ſuch, with ſafety, on the parties ac- 
knowledging his ſubſcription ; it ought to have 
been held, that there were circumſtances of ac- 
knowledgment here, ſufficient to have ſaved him. 
But we ſhall ſee this preſumption more fully diſ- 


cuſſed as we proceed. 


L am now to lay before you thoſe caſes where a 
careful diſcrimination of the circumſtances is re- 
quired, in order to fix, whether the evidence of 
the deed, or the examination of the inſtrumentary 
witneſſes, is to have moſt weight? And here there 
is one fundamental rule that runs through the 
whole. The deed, where it is apparently regular, 
affords a legal proof; and the burden of proving 
that the witneſſes were not preſent, and did not 
ſee the party ſubſcribe, nor hear him acknowledge 
his ſubſcription, lies wholly on the party who is at- 
tempting to e it. 


The firſt caſe that I ſhall refer to, is, that of 
Myles, a caſe which I am authoriſed, by the opi- 
nions of the Court, to ſay, was ill decided. This 
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caſe you will find in the Fac. Col. Vol. II. No; 
222, 25th June 1760, Myles againſt Myles and 
Annan. In this caſe, the ſettlement was a moſt 
rational one; and it was proved, that the teſtator 
had expreſſed her reſolution of ſettling her affairs 
on the plan fixed by that deed. The two nota- 
ries ſwore expreſsly, that the deed was read over 
in her preſence with an audible voice ; that they 
aſked her, the one after the other, with an audi- 
ble voice, ſo that the witneſs might hear, if ſhe 
was pleaſed with the deed, to which ſhe anſwered, 
Les: That they then aſked her, If ſhe could write 
her name? To which ſhe anſwered, No: That 
they then ſaid audibly to her, You then give us 
authority, before theſe witneſſes, to ſign for you? 
and having a pen, reached it over to her; when 
ſhe put her hands forth from under the bed- 
clothes, and took hold of it. 


One of the inſtrumentary witneſſes depoſed, that 
he heard the queſtion put to her by the notary, 
whether he ſhould ſign for her? And ſaw her take 
the pen from the one notary and deliver it to the 
other, though, being at a diſtance from the bed, he 
did not hear her anſwer. A byſtander, not one of 
the inſtrumentary witneſſes, ſwore, that he heard 
one of the notaries aſk authority to ſign for her ; 
and that ſhe anſwered, Yes, yes. Thus, four per- 
ſons, that is, the two notaries, one of the inſtru- 
mentary witneſſes, and this byſtander, ſwore to the 
ſolemnities having taken place which the law re- 
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guires; and even the other three inſtrumentary 
witneſſes ſwore, that they heard the deed read 
over, and heard the notaries aſk the deceaſed, 
Whether ſhe could write ? But, on the other hand, 
one of theſe three inſtrumentary witneſſes ſwore, 
that he did not hear the granter make any an- 
{wer to this queſtion, nor declare that ſhe could 
not write, nor did he hear any orders given to the 
notary to ſubſcribe for her, nor did he ſee her 
touch the pen, nor did he hear her ſpeak a ſingle 
word that day; and ſhe might have been aſleep 
or awake for him: That he ſaw the two notaries 
ſign the diſpoſition, which he believed they were 
figning in her name, but whether by her order, he 
knows not; and he thought there was nothing in- 
cumbent on him, but to put his name to the pa- 
per. Depones, That he did not ſee a pen in the 
hands of either of the notaries when they went to 
the bed-ſide ; nor did he ſee either of them have 
a pen till they were ſigning at the table, 


Another inſtrumentary witneſs deponed, That he 
did not hear her make any anſwer, nor declare the 
could not write ; and that he imagined, there was 
no more incumbent on him, than to put his name 
to the paper. 


A. third ſwore, That he heard no anſwer given, 
nor did he obſerve a pen in the notary's hand : 
That he did not hear the deceaſed declare, that 
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| ſhe could not write, or give them any orders ta 
ſign for her, or touch the pen. 


You will obſerve then, that, in this caſe, there 
was expreſs proof, by four perſons, of the com- 
mand given by the party, and of the touching of 
the pen ; and that there was only the evidence of 
three perſons, who were not in oppoſition to this, 
but who only ſwore, that they did not hear the 
orders given, nor ſee the granter touch the pen of 
the notary ; which, ſince the acts are proved to 
have taken place, we muſt attribute to their inat- 
teation, or to their forgetfulneſs ; and this is in di- 
rect oppoſition to the written evidence, which their 
own ſubſcription afforded. | 


The deciſion, we are told, proceeded on this 
ground, that © non deficit jus ſed probatio :” That, 
in the caſe of notaries, the greateſt ſtrictneſs ought, 
to be obſerved ; and they ought not to be allowed 
to diſpenſe with any part of the ſtrict forms. The 
Lords found, that the teſtament was not regularly 
executed; and therefore reduced the fame and 


decerned, 


We ſhall not be ſurpriſed, after conſidering ſuch 
a deciſion, to find the Lord Preſident ſay ing, that 
it was ſuperficially argued and ill decided; and 
that had it been argued in the ſame able manner 
with the caſe of Frank, the deciſion would have 
been different; and we ſhall find, that the late 
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eaſes have been decided with views of the evidence 
afforded by inſtrumentary witnefles, very different 
from what ſeem at that time to have been enter- 


tained. 


The next cafe is that of Sibald v. Sibald, 18th 
January, 1776, Fac. Col. No. 212. The judg- 
ment of the Lord Ordinary (which was approved 
of by the Court), ſufficiently ſtates the circumſtan- 
ces of the caſe, as well as the point decided: It 
finds, © That, as this diſpoſition bears date in the 
« year 1737, and has all along been the title upon 
„ which the heirs of the ſecond marriage have pol- 
ſeſſed the lands, without interruption or chal- 
« lenge, till laſt year, that this preſent proceſs was 
„brought by the purſuer, the heir of the firſt mar- 
« riage, and that one of the initrumentary wit- 
« nefles is dead, and the only other in{trument- 
« ary witnefs has deponed that the ſubſcription by 
him as witneſs is truly his ſubſcription ; finds, that 
„ his having deponed when aged $o years, and in 
« the year 1774, that he did not ſee the granter of 
« the deed, which bears date in the 1737, adhibit 
his ſubſcription, cannot have the t to anuul 
the deed, but muſt be held to proceed from 
«+ failure of memory in the old man; and the ra- 
« ther, as the other witneſs, the writer vi the deed, 
is proven to have been a man of gocd character 
for accuracy and honeſty ; and therefore repels 
the reaſons of reduction, and afſoiinics the de- 


* tender,” 
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Then comes the caſe of Balfour v. Applin and 
Steel. This caſe I have already had occaſion to 
mention to you, on the ſubject of the reading of 
deeds : at preſent I reſtrict myſelf merely to that 
part which relates to the effect given to the evi- 
dence of the inftrumentary witneſſes. 


Bett, one of the inftrumentary witneſſes, ſwears 
that he was not preſent, and did not ſee the late 
Tr. Steel ſubſcribe ; nor did he hear Mr. Steel ſay, 
or acknowledge, that he had ſubſcribed it; nor 
did he detire the deponent to ſubſcribe the ſame 
as a witneſs, That the deponent was called into 
the room by Mr. Lindſay, at which, time the de- 
ponent was ſtauding at Baldaſtard ſtable door: 
That, when the deponent came into the room, Mr. 
Lindſay took a pen oli the table, and gave it to the 
deponent, deſiring him to ſign witneſs to the ſaid 
decd. Depones, That when he ſigned the ſaid deed, 
there were preſent in the room, the late Mr. Sicel, 
John Wallace of Bowſie, and Mr. Lindſay, but no 
other perſon : That Mr. Steel was ſitting in a chair 
at the table, and looked attentive-like at the de- 
ponent when he got the pen in his hand to ſign, 
and when he was done figning ; but Mr. Steel did 
not ſpeak a word while the deponent was in the 
room; and the deponent went out of the room 
immediately after ſigning the paper. Depones, 
That he did not ſee any other perſon ſubſcribe the 
faid deed, as a witneſs; and that, when he ſigned the 
faid paper, he ſaw Mr. Wallace's name thereat, as 
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a witneſs; and he alſo obſerved ſomething at the 
right hand which he conſidered to be a name, but 
he neither read nor tried to read it; and he ſtill 
obſerves it at the paper; and that nobody toid 
him it was Mr. Steel's ſubſcription. Depones, That 
he does not recollect, of Mr. Lindſay, when he de- 
ſired the deponent to ſign as witneſs to the paper 
above deponed to, ſaying that it was as witneis to 
Mr. Steel's ſubſcription: That at the time the 
witneſs put his name to the paper, he did not 
form any opinion as to what Mr. Steel thought; 
but he has ſince conſidered, that if My. Steel had 
thought the witneſs's ſigning was any thing amils, 
he would not have ſuffered him to do it. 


The other intrumentary witneſs ſwore, that he 
did not recollect whether Bett was informed, by 
Mr. Stcel, that that was his ſubſcription at the deed, 
or whether Mr. Steel defired Bett to ſign as wit- 
neſs or not, The opinions on this point were as 
follows : | 


LRD JusTice CLERK. This caſe has been very 
ably argued. Ir reſolves into two different points. 
As to the objection founded on the mode of exe- 
cuting the deed, I do not think it is a good one. 
It is an objection upon which much depends; it is 
founded on a ſtatute to which J am inclined to 
pay the greateſt attention. "This ſtatute is in“ vi- 
ridi obſervantia,” and it deſerves to be ſo. But 
at the ſame time, I admit, that it is of the utmoſt 
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conſequence to conſider this objection with atten» 
tion. It is well known to every man of buſineſs; 
that bonds, to the greateſt extent, diſpoſitions 
donveying eſtates, and deeds of the utmoſt im- 
portance to parties, are every day executed “ ex 
preſentia” of the party intereſted in them. The 
granter is in the country, or perhaps in London; 
they are ſent by poſt, by the agent of the granter; 
the deed is executed according to his directions, 
and there is no perſon preſent on the part of the 
receiver; it is returned, executed, in apparently a 
regular and proper manner; and is delivered and 
received by the perſon in whoſe favour it is 
granted, as a good deed, without the poſſibility 
of his knowing whether it may or may not be 
liable to thoſe ſtatutary objections. In theſe cir- 
cumſtances, you will take great care how you ſuſ- 
tain an objection founded on the want of the ſta- 
tutary ſolemnities. When a deed is apparently 
regular, the burden of proving the objection lies 
upon the objector.— The name and deſignation of 
the writer and witneſſes, and the ſubſcriptions of 
the party and witneſſes being adhibited, the deed 
is a legal deed, and “ ex facie” valid; and to put 
an end to this deed, I would require a regular 
proof of the want of the legal ſolemnities. I 
would not ſuſtain the evidence of one witneſs, even 
were he an inſtrumentary witneſs, in oppoſition to 
the deed. It is contrary to the law of this coun- 
try, to ſuſtain the evidence of one witneſs ; it is 
only where there are a chain of facts that one wit- 
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deſs to eath fact may be enough. Wallace, one 
of the inſtrumentary witn-iIÞs, ſays, that he does 
not recollect whethor the ſuhſciibiug witneſs 
was in the room wien Ne. Steel ſubſcribed ; nor 
does he recollact whether Mr. Steel informed Bett 
that it wa nis ſubſcription which he ſaw at the 
deed; aud Bett himſelf ſays, that he was not pre- 
fent, nor did he ſee Mr. Steel ſubſcribe, nor was 
he defired by Mr. Steel to ſubſcribe as a witneſs, 
And the queſtion is, Whether was Mr, Steel's ſub- 
ſcription acknowledged in the preſence of this 
witneſs? Balfour's depoſition is nothing more 
than a © non memini;” and had Bett ſaid, that 
Lindſay, in preſence of Steel, deſired him to ſign 
witneſs to Mr. Steel's ſubſcription, no man could 
have ſaid that the terms of the ſtatute were not 
complied with. Bett does not fay that Lind- 
ſay did not deſire him to ſign witneſs to Mr. Steel's 
ſubſcription; he only ſays, that he does not recol- 
lect that he ſaid ſo: this, then, is only a © non me- 
mini ;” and that is by no means ſufficient, where 
the deed is © ex facie” good, by having the re- 
quiſites of a legal deed, and the ſubſcription of the 
party and witneſſes; and where the conſequence _ 
might be to make the witneſſes acceflary to for- 
gery. If Steel had deſired Bett to ſign as a wit- 
neſs to his ſubſcription, would not that have been 
held as authority for him to ſubſcribe, and is not 
what paſſed here equivalent? There is no ſubſtan- 
tial difference betwixt Steel himſelf, and Mr. Lind- 
lay, in his name, and in his preſence, deſiring this 
7 P 
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witneſs to ſubſcribe; and Steel pays the greateſt 
attention to him while he is ſubſcribing. It is the 
ſame as if Steel had given the direction; it was an 
acquieſcence upon his part, and amounted to the 
ſame. I am therefore of opinion, that this objec- 
tion is not well founded. | 


LoxD HENDERLAXN D. This is a queſtion of very 
general importance. The firſt point 1s, how far 
the deed has been properly executed? In all 
countries, and in every age, ſolemnities have been 
required to authenticate the deeds of parties. In 
the Roman law, ſolemnities were required; and 
with us, from remote antiquity, deeds have been 
authenticated, either by the ſeal, or by the ſub- 
ſcription of parties, in preſence of witneſſes. Pre- 
vious to the act 1681, the witneſſes muſt have 
been preſent at the execution of the deed ; they 
muſt have ſeen the party ſubſcribe : But now, it 
is ſufficient that the party acknowledges his ſub- 
fcription to the inſtrumentary witnefſes. The 
ſingle evidence of a witneſs, on examination, is 
not ſufficient to deſtroy the effect of the written 
evidence which he has given in the atteſtation of 
the deed. But I am equally clear, that upon a 
ſufficient proof that one of the witneſles did not 


fee the party fubſcribe, and did not hear him 
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acknowledge his ſubſcription, it would be an 
effectual objection. I have known caſes; there 
was one in particular, which happened in a part of 
the country where I have an intereſt, in which the 
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objection mult have been fatal. A man was to 
ſign his ſettlement, and it was intended to have 
made the miniſter of the pariſh a witnels to it, 
The deed was ſigned in the foreao0n ; and it hap- 
pened that a river roſe, which the minifter had to 
croſs, and prevented his getting to the place. The 
deed, however, was ſigned by the party, and by 
the other witnels, and was ſent to the miniſter in 
the evening, with a meſſage requeſting him io tign 
as witneſs. The objection to the ſubſcription of 
the miniſter as a witneſs, in ſuch a caſe as that, 
muſt have been effectual. But this caſe is very 
different, and I am very ready to go into the idea 
that has been ſuggeſted; I agree, that the requeſt 
to ſubſcribe, made to Bett by Mr. Lindſay, in the 
preſence of Mr. Steel, was ſufficient. There 1s, to 
be ſure, a doubt ariſing from ſeveral perſons hay- 


ing been preſent, and from it not being clear to 


the witneſs whoſe ſubſcription he was to atteſt, 
The only anſwer to this is made by the witneſs, 
who tells you, that he underſtood it to relate to 
Mr. Steel's affairs. The evidence 1s very nearly 
what it ought to be; and although I would in- 
cline to give effect to this preſumption, yet, I am 
ſenſible, it is a very dangerous precedent. I ob- 
{erve, that Mr. Lindſay does not ſay that he deſired 
this witneſs to ſign. He ſays, that the deed was ex- 
ecuted in preſence of the inſtrumentary witneſſes. 


LoRxD EskCROVE. I agree in the concluſions 
drawn by both of the judges, who have delivered 
P 2 | 
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their opinions. I am one who have always ob- 
ſerved the greateſt delicacy in ſuſtaining an ob- 
jection to a deed, apparently regular, founded on 
the evidence of an inſtrumentary witneſs. In the 
caſe of Frank, it was from this feeling, and from 
what I underſtood to be the practice in the courts of 
England, that I would not allow the inſtrumentary 
witneſſes to be examined, without the opinion of 
your Lordſhips. That cauſe was taken up when 
I was confined to the houſe by indiſpoſition ; and 
you allowed the witneſs to be examined, and I 
think you did right: for ſuppoſing a man to put 
his name to a deed, without having ſeen the per- 
ſon ſubſcribe, yet, if the witneſs chooſes to come 
forward as a witneſs, you ought to hear him ; and 
further than that you have not gone, in the deci- 
lion which you haye pronounced. But my repug- 
nancy to the evidence is not leſs, though it is not 
now ſo extenſive. I think that our law, upon 
this ſubject, is better than the laws of ſome other 
countries; for we hold a deed to be effectual, if it 
be apparently regular ; and the commerce of man- 
kind ſhows the propriety of the rule, All that a 
man is poſſeſſed of depends upon it; when deeds 
of the greateſt conſequence are granted, the receiv- 
er truſts to the agent of the perſon who is to grant 
the deed ; and it is (ent over all the country, ſigned 


by menial ſervants as witneſſes ; the receiver knows 


nothing of the character of theſe witneſſes, and he 
truſts all that he has to the regularity of theſe attel- ' 
tations. I ſhall, therefore, treat this objection with 
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the greateſt ſeverity ; and when it reſts on the ne- 
gative evidence of one witneſs, I ſhall certainly 
pay no regard to it. You have gone into this 
idea ſo far, that when one of the inſtrumentary 
witneſſes was dead, and the ſurviving witneſs 
iwore to a“ non memini,” you held the dead man 
to be a witneſs to the truth of the atteſtation. I 
do not think, that a © non memini,” in both the 
witneſſes, would be ſufficient to ſupport the objec- 
tion, At the ſame tune, I think both of the wit- 
neſſes muſt have ſeen the party ſubſcribe, or have 
received his authority to ſubſcrbe as witneſſes. 
If, however, they were in the room when the party 
did ſubſcribe, and in a ſituation where they might 
have ſeen him ſubſcribe, or have received his au- 
thority, I will preſume, that the witneſs did ſee 
him ſubſcribe, or received authority from the par- 
ty. Even were an inſtrumentary witneſs to ſay, 
that neither by word, by nod, nor by any ſign, 
did he receive authority to ſubſcribe as witneſs, I 
would not believe him; I would hold him, from- 
his having ſubſcribed as a witneſs, to be a good 
witneſs. I ſhall not think of troubling your Lord- 
ſhips further on this point. There is nothing 
in this objection; I have ſeen it happen myſelf; 
and there are a thouſand inſtances where the wit- 
neſſes do not ſee the party ſubſcribe, but are call. 
ed into the room afterwards, and the writer deſires. 
them to ſign witnels, in preſence of the granter ; 
and I hold this to be perfectly regular. 
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Loxd PRESIDENT? I ſhall not trouble your 
Lordſhips with my opinion on this point, further 
than to obſerve, that the objection, on the act 
1681, is not good; and for this plain and obvious 
reaſon, that the fact, upon which it depends, is not 
made out by evidence. 


Theſe opinions were delivered on the 24th 
January 1794. The deciſion did not proceed 
upon this ground; for you will recollect, that the 
deed in queſtion was intended to ſupply a former 
one, which had then fallen by, but was afterwar d 
recovered; and that the Court reduced this deed, in 
ſo far as it exceeded the contents of the former, 
upon this ground, that Mr. Steel, who was of a 


very great age, had not underſtood the effect of 


this laſt deed, and meant only to have renewed the 
deed, which he then believed to have been loſt. 


1 now lay before you a ſtill later caſe, in which 
the Court had occaſion to deliver their opinions 
upon the ſame point. This is the caſe of Frank 
ve Frank; to which I have had occaſion already to 
refer on another point decided in the cauſe; 1 
ſhall here give you the circumſtances of it. Frank 
was a man of learning, and poſſeſſed of much 
acuteneſs; but he was a man of great whim and 
humour, To ſuch a Jet gth did this diſpoſition 
carry him, that he was looked upon by thoſe who 
had been the butts of his wit, as almoſt deranged 
in his judgment. This gentleman had executed a 
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ſettlement in favour of his ſecond brother, who 
had been for ſeveral years abroad, in the ſervice 
of the Eaſt India Company; and when Frank 
died, a reduction of this ſettlement was brought 
by his nephew, the ſon of his immediate younger 
brother, and his heir at law. 


The grounds of this reduction were incapacity, 
and irregularity in the execution of the deed. 
The irregularities in the execution, the purſuer of 
the reduction offered to prove, by the oaths of the 
inſtrumentary witneſſes; and this produced the 
trial of the abſtract queſtion, whether inſtrument- 
ary witneſſes could be examined to the effect of 
diſproving what they had atteſted by their ſub- 
ſcription ? This point I have already laid before 
you; and at preſent I come to the queſtion of irre- 
gularity, which aroſe from the examination of the 
inſtrumentary witneſs. James Tod, one of the 
inſtrumentary witneſſes, ſwore that he did not fee 
Mr. Frank, nor hear him ſpeak that day on which 
the deed was executed. It appeared, however, 
from other depoſitions, that they had waited for 
this man's coming for ſome time, before Mr. Frank 
proceeded to execute the deeds; that he was 
within the room when they were executed, and 
ſo ſituated that he might have ſeen Mr. Frank 
ſubſcribe. One queſtion, therefore, was, what ef- 
tet ought to be given to the evidence of this wit- 
neſs? But another aroſe: the man of buſineſs em- 
ployed in ſuperintending the execution of the 
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deeds, ordered the witneſſes into another room, af- 
ter Mr. Frank had ſubſcribed them; the man of 
buſineſs then followed the witneſſes to that room, 
where he made them ſign witneſſes to Frank's ſub- 
ſcription. And the doubt here was, whether the 
identity of the deed ſigned by Mr. Frank, and 
that atteſted by the witneſſes, was ſufficiently 
proved. Upon theſe queſtions the following opi- 
nions were delivered : 


| Lord Jusrick CLEkK, Whether you can take 
the depoſitions of an inſtrumentary witneſs, at an 
interval of time, when there 1s written evidence 
under his own hand, and where, if he ſwears 
contrary to it, he involves himſelf in the pains 
of forgery, is a very nice queſtion. It is the com 
mon practice to take witneſſes from the loweſt 
ranks of ſociety ; they are generally ſervants, or 
waiters in coffee-houſes; and were you to allow a 
witneſs, © ex intervallo,“ to give a depoſition in- 
- conſiſtent with his atteſtation, it might lead to ve- 
ry ſerious conſequences : the evidence of witneſ- 
ſes is fragile, and there are many caſes in which 
the law does not admit of parole proof; beſides, 
when there is a great ſtake, witneſſes in the lower 
ranks of life, may be tampered with. The act 
1681, is a wiſe and ſalutary law, and I am not for 
invalidating that act. When the inſtrumentary 
witneſſes deny their ſubſcriptions, it is a differ- 
ent thing ; but when they acknowledge their ſub- 
ſeriptions, if they bring evidence, that the party 
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was not preſent at the time, and that they did not 
afterwards ſee him, ſo as to have enabled him to ac- 
knowledge his ſubſcription to them, that might be 
| ſufficient to invalidate the deed. But if they were 
preſent, ſo that they might have ſeen the party 
ſubſcribe, I will not allow them to ſay, that they 
did not ſee him. Tf they were brought into the 
room, I will not allow them to ſet aſide a deed, 
by ſaying, that they did not ſee the party ſub- 
ſcribe, nor hear him acknowledge his ſubſcription. 
In balancing the two teſtimonies, the one ariſing 
from the deliberate atteſtation of the witneſs in 
writing, the other from his depoſition, I would ra- 
ther ſuppoſe a ſailure of memory on the part of the 
witnels, than that he was guilty of a criminal act, 
for which he was ſubject to puniſhment, Now, 
in this caſe, this man Tod was ſent for, for the 
ſpecial purpoſe of witnefling Mr. Frank's ſubſcrip- 
tion. He is brought into the room : It is true, he 
ſays that he was inſtantly ordered into another 
room; but that I cannot believe. Mr. Turnbull 
ſwears poſitively to this man's being in the room; 
Dor was it until aſter the ſubſcriptions were made, 
that he was ordered to leave the room. Mr. 
Brown ſays, that he was ordered to go into another 
room; but this was not until after the ſigning was 
over; and there 1s no evidence, that Turnbull de- 
fired them twice to leave the room: ſo that Heath- 
ly muſt have miſtaken this the thing itſelf ſpeaks 
1ii—and I wont believe, that Turnbull would have 
ordered him away until the ſigning was over. You 
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have, on this occaſion, not only the real evidence, 
but you have the oaths of Turnbull and Brown, 
that the witneſſes were not carried into the other 
room until the deed was ſigned. 


But then the Dean of Eaculty has made ano- 
ther objection, © quomodo conſtat,” ſays he, that 
this was the ſame deed? Both the law and the 
nature of the thing, we are told, require that the 
witneſſes ſhould ſubſcribe at the ſame time with 
the granter of the deed. Had the act faid fo, we 
mult have given effect to it. But there is no ſuch 
thing ſaid in the act; and were ſuch an interpre- 
tation to be put upon 1t, I do not know what 
might be the conſequences. Many deeds are ex- 
ecuted in this way :—it has happened to me 
frequently in ſigning decrees arbitral, where 
they were to be ligned by other arbiters ;—they 
were carried to the Lord Preſident, for inſtance, 
then to me; we ſigned them in preſence of the 
witneſſes; but the vitneſſes did not ſubſcribe 
with us. I know it is the common practice, when 
deeds, in that ſituation, are executed, for the in- 
ſtrumentary witneſſes to go round and ſee the par- 
ties ſubſcribe, and then atteſt the deed as witneſſes 
to the whole ſubſcriptions ; and, therefore, were 
this objection! good, you would cut down many 
deeds. It is very true, that where witneſſes do 
not ſign inſtantly, it leaves a door for fraud. But 
are we, on this account, to preſume fraud? Cer- 
tainly not, There is no doubt, that when the 
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writer, after the inſtrumentary witneſles have wit- 
neſſed the ſubſcription of a party, ſends them to an- 
other room, he has it in his power to commit fraud, 
But I ſhall ſuppoſe, that, in this caſe, when Mr. 
Turnbull came in with the papers, a ſuſpicion 
had ariſen in the minds of the witneſſes; it might 
have been eaſily removed—the writer had no- 
thing more to do, than to have carried the witneſs 
back to Mr. Frank's room, and to Have made Mr. 
Frank acknowledge his ſubſcription. But when 
this 1s not done, the preſumption 1s, that the wit- 
neſſes were perfectly ſatisfied of the identity of the 
deed. Beſides, as the law ſtands, this is not a ſta- 
tutary ſolemnity; and I am for repelling the whole 
reaſons of reduction. 


Lord Eskcrove. This is a probative deed, and 
there is nothing to be done on the part of the diſ- 
ponee : the © onus proband!” lies on the object- 
ing party. One of the grounds on which he has 
attacked the deed, is, that Tod, the inſtrumentary 
witneſs, did not ſee the granter ſubſcribe. The 
act does not declare this to be a nullity. I am 
willing to admit, that it is a relevant ground of 
objection. But it is a very different thing, what 
evidence ought to ſatisfy your Lordſhips of the 
fat? 1 have never heard, that it was maintained 
in any caſe, that a ſimple denial was ſufficient. I 
was ſo much ſtruck with the dangerous tendency 
of examining inſtrumentary witneſſes, and prin- 
cipally from this conſideration, that when they are 
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brought againſt the deed, they are in the greateſt 
danger of perjury, that I took that point in this 
cauſe to report: and it was in conſequence of that, 
that you appointed a hearing, in order to deter- 
mine the matter. By the judgment pronounced, 
you admitted the witneſſes to be examined; and 
in doing ſo, I think you did right; but when I 
conſider the manner of managing tranſactions, I 
- ſhudder at the effects which it may produce. In 
executing bonds, the common way 1s to put the 
deed into the hands of the borrower's agent ; and 
does not this put it in the power of the borrower, 
to call, as witneſſes, ignorant ſervants or cottars ; 
who would put their names as witnefles to any 
paper, as they might happen to be directed, with- 
out having ſeen any perſon ſubſcribe ? The grant- 
er, I ſhall ſuppoſe, dies, and the heir gets notice of 
the defect, and reduces the bond. The ſame will 
happen in conveyances to land eſtates. 


We have had the law of England brought into 
this caſe. I am againſt reſorting to that law in 
any caſe ; but much more ſo in queſtions relating 
to the authenticating of deeds, which depends en- 
tirely on our municipal rules, and in which a fo- 
_ reign law can have no influence. But this I ſee 
from the caſes referred to, that even in England, 
where the witneſſes mult ſign in preſence of the 
parties, they are very cautious of allowing the 
deed to be cut down. I ſee in Steel and Balfour's 
| Laſe, where Burrow's reports are quoted, that they 
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admit the evidence of inſtrumentary witneſſes with 
the greateſt circumſpection; and if we find this to 
be the caſe in England, our own atteſtations are 
more ſecure, and are equally entitled to be opened 
up with doubt and heſitation. His Lordſhip then 
ſtated the circumſtances ſworn to by the inſtru- 
mentary witneſs, in the caſe of Balfour and Steel ; 
and the obſervation made by his Lordſhip was, 
that although the inſtrumentary witneſs ſaid, that 
he neither ſaw Steel ſubſcribe, nor heard him ac- 
knowledge his ſubſcription, yet it was held that his 
memory mult have failed him, and that he muſt 
be preſumed to have ſeen him ſubſcribe it; and it 
was upon that ground & that the objection, on the 
act 1681, was repelled. 


This man, Tod, ſwears that he was in uſe to 
ſign as a witneſs ; but that he never upon any oc- 
caſion ſaw the party ſubſcribe. For my part, I can- 
not believe ſo much ill of this man: I believe that 
he has forgotten, and that what he ſwears upon this 
occalion, is not the truth. When I add to this 
circumſtance, the evidence of Mr. Turnbull, I am 
convinced that this witneſs ſaw Mr. Frank ſub- 
ſcribe ; becauſe he might have ſeen him, and was 
brought there for the expreſs purpoſe of ſeeing 
him ſubſcribe. What does Turnbull fay ? His evi- 
dence is very ſtrong : he ſays, that as ſoon as the 


* It does not appear, that this was preciſely the ground 
ppon which the Court took up this caſe, 
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ſaid Charles Frank had ſubſcribed, the depo- 
nent ſaid to the witneſſes, that as there was no 
proper accommodation there, he would take the 
deeds to the other room, and that there he would 
fill up the teſting clauſes, and they would fign as 


witneſſes. He lays the ſame thing in other parts 


of his depoſition; and it is not to be ſuppoſed, that 
he was to fend this witneſs out of the room, be- 


fore Frank was done with ſigning, when he had 


not only ſent for him for the purpoſe of his being 
a witneſs, but had waited for his arrival. I am 
therefore convinced, that both the inſtrumentary 
witneſſes ſaw Mr. Frank ſign the deed under re- 
duction, and that they were convinced it was the 
_ deed which he ſigned, that they ſubſcribed as wit- 
neſles; nor 1s there the ſmalleſt reaſon to preſume 


fraud. 


The other point has received a full anſwer. But 


the Dean finds this expreſſion in the act, that the 


_ witneſs muſt know the party; from which he ar- 
gues, that the law means the witneſs to ſubſcribe 
at the ſame time with the party. But the only 
meaning of this expreſſion, is, that the witneſs ſhall 
know the party at the time that he ſigns as witneſs, 
and that 1t 1s not enough that he know him at an 
after period. Now, there is another part of the act 
which lays, that the. witneſs ſhall not ſubſcribe, 
unleſs, at the time of ſubſcribing, the party ac- 
knowledged his ſubſcription. But that applies to 
a different caſe from the preſent, Here the witnel: 
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ſaw the granter ſubſcribe—that acknowledgment, 
at the time of the witneſſes ſubſcription, is requir- 
ed only where the witneſs was not preſent at the 
ſubſcribing ; ſo that there is nothing in the act, by 
which witneſſes, in the fituation of the initrument- 


ary witneſſes here, can be required to ſign at the 


ſame time with the parties whoſe ſubſcriptions 
they witneſs. Had it not been ſo, how happens 
it that we have had no cauſe in which this que- 
ſtion occurred? But what is ſtronger, are we not 
all conſcious of the practice? In the caſe of Ber- 
tram, Gardner and Co. laſt day, I figned a paper, 
with a hundred other names to it ; Would that 
deed be void, becaule the inſtrumentary witneſſes 
did not ſign alongſt with each of the parties? 
Surely not., And I hope, where no fraud exiſts, 
you will not ſubſtitute regulations which the law 
has not made. 


LoxD SwIN TON. I have doubts on the point of 
the witneſſes ſubſcription. For, firſt, if you con- 
ſider the reaſon of the thing, there is the ſtrongeſt 
ground for the witneſles ſigning at the fame time 
with the party. If they ſign “ ex intervallo,” there 
is no evidence that it is the ſame deed ; and there 
is no good reaſon why witnefles ſhould not ſign 
alongſt with the party, when they have every im- 
plement of writing at their hand. When you 
conſider the ſtation of inſtrumentary witneſſes, the 
delay muſt induce a preſumption of fraud; and I 


ſay this not only on SY of the thing, but 
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from the words of the act, which imply this requi- 
ſite as clearly as words can expreſs it. The act ſays, 
„ Unleſs he then know that party, and ſaw him 
« ſubſcribe.” The Solicitor General, in arguing on 
this point, obſerved, that the word © ſaw” was in 
the paſt time, conſequently the act does not re- 
quire that the ſubſcription of the witneſs ſhould 
be preciſely at the ſame time; and no doubt this 
time muſt be in the paſt time, becauſe, at the time 
of the witneſs's ſubſcribing, the act of the parties 
ſubſcription which he ſaw was pait. But take the 
word © know,” unleſs the witneſs then know the 
party, that ſurely can apply only to what paſled at 
the time: and the other part of the act relative to 
the ſigning of witneſſes, at the time of the ac- 
knowledgment, 1s corroborative of this argument 
on the former part of the act. 


Much has been ſaid of the practice; but I can- 
not agree to it. I looked through my papers, and 
I fee, that in ſeventeen tacks, where one of the 
witneſſes was witneſs to two ſubſcriptions, I made 
him ſign twice. But perhaps it is not right to 
preſs this ; and I ſhall concur with the reſt of the 
zudges, if you put into the judgment that you pro- 
nounce, In reſpect there was in this caſe no un- 
„ due delay.” This reaſon would ſave the gene- 
ral principle ; but without this I muſt yote on the 


other ſide. 


Loxp METavex ſtated a caſe collected by Lord 
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Kilkerran, voce” Bills, No. III., where it is ad- 
mitted, © That a bond duly ſigned before witneſſes, 
but not ſubſcribed by the witneſſes before deli- 
« very,; may thereafter be ſubſcribed by them at 
any time before production in judgment.” This 
his Lordſhip ſtated, as affording a ſufficient proof 
of the practice, and of the opinion of lawyers up- 
on that practice. 


Lord DuxsINNan. His Lordſhip was afraid leſt 
the deciſion of this laſt point, if favourable for the 
preſent practice, might lay the foundation of frauds. 
At the ſame time, he was clear, that this was the 
deed of Frank ; and that it cannot be ſet aſide, in 
conſequence of the practice which has prevailed ; 
and his Lordſhip was for putting the deciſion on 
that ground. 


LorD PRESIDENT. The two queſtions, in this 
caſe, ariſe upon the act 1681; and the firſt is, whe- 
ther you have evidence, that the inſtrumentary 


_ . witneſſes did fee the granter ſubſcribe, or hear him 


acknowledge his ſubſcription? for, if you have not 
ſufficient proof of that, you mult ſet the deed aſide. 
But ſurely you have here © prima facie” evidence 
m ſupport of the deed, as well as a proof of the 
authenticity. If I thought the deciſion of the 
caſe of Myles, in the 1760, good, I ſhould doubt 
here; but I have conſidered that caſe well, and it 
appears to have been ſuperficially argued, and ilf 
decided. The deed was executed by two nota- 
TY 
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ries and four witneſſes, that was ſix perſons; and 
there happened to be one more preſent. It was 
proved by both the notaries, that the queſtion was 
put, and that ſne gave authority, by touching the 
pen. One of the four inſtrumentary witneſſes 
ſwore expreſsly to this, and the byſtander concur- 
red with him; but three of the four inſtrumentary 
witneſſes did not hear the anſwer: of courſe it was 
clearly proved, that the authority was given, and 
the pen touched in preſence of the witneſſes, and 
that they heard the order given. The judgment 
was a moſt dangerous one, and the caſe would not 

have been decided in the ſame way, had it been 
argued in the ſame able manner that this cauſe 
has been. There were then four out of ſeven 
people, who ſwore, that the ſtatutary ſolemnities 
had been complied with. 


Here you have the teſtimony of Mr. Turnbull, 
as well as the evidence of Brown, one of the in- 
ſtrumentary witneſſes, that Tod, the other witneſs, 
remained in the room, until Frank was done with 
ſubſcribing. Tod tells a ſtory to me incredible? 
Why was he ſent for? to witneſs Mr. Frank's 
- ſubſcription. , Shall we believe, then, that after 
fending for him, after he was uſhered in, and 
Brown made way for him, that Mr. Turnbull, 
who is a reſpectable man of buſineſs, ſhould have 
ordered him into another room? I cannot believe 
it; and I go no further than to ſuppoſe, that there 
was an exaggeration, Can I then ſay, that this 
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deed was not well executed? I have full convic- 
tion that it was. There did not exiſt a reaſon, 
why this witneſs ſhould have been ſent away ; 
there was no fraud, and nothing to conceal, 


You have been put in mind of the caſe of Bal. 
four v. Appline and Steel; but there is till a 
ſtronger caſe which was lately before you, in 
which the execution of a removing was objected 
to on this ground, that the witneſſes were ſo pla- 
ced, that they could not ſee the citation given. It 
appeared, that the tenant was fitting at the kit- 
chen fire: The meſſenger went into the houſe 
through the paſſage, and into the kitchen, where 
he delivered the copy to the party. The two wit- 
neſſes were at the door, a little advanced within 
the houſe ; but not ſo as to ſee the party when 
ſitting at the fire- ſide. But your Lordſhips thought 
it a dangerous thing to ſuſtain ſuch an objection; 
and you repelled the objection to the execution. 
Here I think the objection ſhould ſhare the ſame 


fate. 


To the third point I am inclined to give much 
weight; and if it be not the rule, I am not clear 
that it ought not to be the rule ;—certain I am 
that no lawyer nor man of buſineſs ſhould allow a 
deed to be executed in that way. If it be not a 
ſolemnity required by ſtatute, whatever my opi- 
nion of the propriety and neceſlity of the rule may 
be, we cannot make a nullity of it here; but there 
R 2 
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ſhould be an a& of ſederunt to regulate this mat- 
ter. The practice is notorious ; I have ſeen it of- 
ten done, and have even myſelf been guilty of this 
piece of negligence; ſo that, as matters ſtand at 
preſent, I am clear, that we cannot fix on this as 
a nullity. Were we to go critically to work in ex- 
amining the words of the act of parliament, the 
inſtant ſubſcription of the witneſſes is required on- 
ly in the caſe of the acknowledgment of the ſub- 


 ſeription. And with regard to the firſt expreſſion, 


which depends on the meaning to be given to the 
word *© then,” I ſhould think it a very ſtrict inter- 
pretation, if you were not to admit of the interval 
of a minute or two, or to allow the witneſs to 
turn his back, or to ſtep mto the next room. 


In the preſent caſe, however, 1 think this ob- 
jection is not good. If there were a long inter- 
val, and not a ſufficient recollection of what paſ- 
ſed, I ſhould hold ſuch an objection to be a very 
material one; and, with other circumſtances, it 
would go far in my mind, to infer fraud ; but in 
this caſe ſtanding by itſelf, it has no weight with 
1 3 ' | 


Lord HtenpekLanD. There are three objec- 
tions to this execution: 1ſt, That one of the in- 
ſtrumentary witneſſes did not ſee the party ſub- 
{cribe, nor hear him acknowledge his ſubſcription ; 
2d, That there was an interval betwixt the ſub- 
ſcription of the party and the ſubſcription of the 
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witneſſes; and, laſtly, That the ſubſcription of the 
witneſſes in the preſence of the party is a legal ſo- 


lemnity, the want of which muſt be fatal to the 
deed. | 


As to the firſt, we have the evidence of Turn- 
bull, that Tod was in the room at the time that 
Frank ſubſcribed; and the evidence of Brown, who 
{wears that he believed him to be in the room 
during that time. We have the evidence alſo 
ariſing from facts and circumſtances, that he was 
in the room. Brown ſays he was ſent for to be a 
witneſs to the deed ; that Janet Smith offered him 
a chair, and told him that Tod, the other witnels, 
was come. This was before Frank ſubſcribed the 
deed; he ſigned 'immediately after this informa- 
tion was given; but if there had been any inten- 
tion of impoſing a falſe ſubſcription, why was not 
the buſineſs over before that? You have again 
evidence that he was put out of the room, and this 
is confirmed by Heathly—She ſays ſhe puſhed 
him forward into the room. Yet I am convinced 
that this Heathly is a perjured witneſs. You 
have then the evidence of Turnbull, of Brown, 
and of the circumſtances, eſtabliſhing that Tod 
was preſent when Frank ſubſcribed. Tod ſays 
he was ordered out of the room by Mr. Turnbull, 
« leſt the ſight of ſo many people ſhould have raiſed 
« Mr. Frank;“ but I cannot believe this. We ſee 
that ſeveral people were preſent with Mr. Frank 
without any bad effect. Heathly herſelf ſays, that 
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this man, Tod, might have ſeen Mr. Frank ſub. 
ſcribe; for ſhe aſks him, after he came down 
ſtairs, how the laird had come on in his writing? 
. Why ſhould ſhe have aſked this, if ſhe herſelf had 
taken him out of the room, before he had an op- 
portunity of ſeeing Mr. Frank ſubſcribe ? But ſhe 
gives a reaſon for. aſking this queſtion ; becauſe 
Mr. Frank's hand trembled. Is not this an addi- 
tional proof that ſhe knew that this witneſs was 
in a ſituation where he could ſee Mr. Frank while 
he was writing? And is it not a contradiction of 
the former part of her own evidence, when ſhe 
ſays, that Tod was in ſuch a ſituation that he could 
not haye ſeen Frank ? \ 


With regard to the interval of time betwixt the 
_ granter's ſubſcription, and the ſubſcription of the 
witneſſes, it was, from Mr. Turnbull's account, 
very ſmall. But it might have been ſufficient to 
allow time for ſhuffling and ſubſtituting of one 
deed for another. Yet where is the evidence of 
this fraud? There is none; and therefore there 
is nothing in this objection, unleſs you can bring 
it under the laſt head, and make a ſtatutary ſolem- 
nity of it. The practice has been againſt this ſup- 
poſition ; far it is uſual to ſend round two witneſ- 
ſes, who ſubſcribe once, in evidence of their hav- 
ing atteſted the ſubſcriptions of all the parties to 
the deed, and conſequently not in the preſence of 
the parties. The words of the act require, that the 
witneſs ſhould ſee the party ſubſcribe, or hear him 
f 6 
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acknowledge his ſubſcription ; and I underſtood 
the word © then,” which has been founded on, to 
be applicable to the whole tranſaction ; and if the 
witneſs knew him at the time of ſubſcribing, or 
when he heard him acknowledge his ſubſcription, 
it was ſufficient ; but it does not occur to me, that 
this word © then” goes the length of requiring the 
witneſſes to ſubſcribe in preſence of the party. 


The judgment of the Court was to repel the ob- 
jections to the deed. 


The judges who voted for repelling, were, the 
Lord Juſtice Clerk, Lord Eſkgrove, Lord Hen- 


derland, Lord Dunſinnan; againſt this, Lord Swin- 


ton, on the third point, and Lord Ankerville— 
Lord Polkemmet, Lord Methven, Lord Abercrom- 
by, and Lord Craig, did not vote—The Lord Preſi- 
dent was for repelling. This .decifion was pro- 
nounced on the 2d December 1794. 


I ſhall now endeavour to ſum up, under a few 


heads, the reſult of theſe caſes. 


Iſt, In the firſt place, you find the general rule 
received and acknowledged, that a deed, apparent- 
ly formal, affords legal evidence, which is to be cut 


down only by a full proof of the want of the ſta- 
tutary folemnities. 


- 


2d, That this proof may be drawn from the teſ. 
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timony of the inſtrumentary witneſſes, as well as 
from the teſtimony of others. But that a mere 
non meminiꝰ on the part of one, or even of both 
the inſtrumentary witneſſes, will not be ſufficient 
to deſtroy the poſitive evidence which they have 
given, in ſubſcribing a regular deed. And it 
would appear, that even the direct evidence of 
one of the inſtrumentary witneſſes would not be 
ſufficient to annul the deed. | 


3d, It appears with certainty, from the caſe of 
Frank, that the expreſs evidence of one of the in- 
ſtrumentary witneſſes ſwearing that he did not 
fee the party ſubſcribe, may be counteracted by 
the evidence of other witneſſes. And hence we 
Have reaſon to infer, that were ſuch a caſe as that 
of Myles v. Farmer again to occur, the evidence 
of the other witneſſes would outweigh that of the 
inſtrumentary witneſſes. 


4th, It ſeems alſo to be fixed, that where an in- 
ſtrumentary witneſs has been preſent at the time 
that the party ſubſcribed, he will not be allowed 
to ſay that he did not ſee him ſubſcribe. 


5th, That with regard to the acknowledgment 
of the ſubſcription, by the party, in preſence of 
the witneſſes, it is not abſolutely required that it 
ſhould be done by the verbal acknowledgment of 
the party ; other circumſtances being receivable 
in ſupport of this requiſite, as where the witnels is 
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brought into the room where the party is, and the 
man of buſineſs, in the hearing of the party, de- 
ſires the witneſs to ſign as witneſs to the party's 
ſubſcription, the party allowing him to do ſo with- 
out oppofition. | 


6th, That the witneſſes may ſign, out of the 
preſence of the party, whoſe ſubſcription they 
have witneſſed; and, of courſe, that a ſingle ſub- 
ſcription of the witneſſes may atteſt the ſubſcrip- 
tions of ſeveral principals ſigned in different places. 
But here there ſeems to be an exception in the 
caſe of the acknowledgment of the ſubſcription ; 
for the act ſays, © That the party did, at the time 
of the witneſſes ſubſcribing, acknowledge his 
* ſubſcription ;” from which it ſeems to be in- 
ferred, that the ſubſcription of the witneſſes, and 
the acknowledgment of the party, muſt take place 
at one and the ſame time. | 


Theſe are the points which we are entitled to 
conſider as the reſult of the opinions delivered in 
the above caſes; and they ſhow clearly how far 
the judges will be inclined to go in deciding on 
the evidence of inſtrumentary witneſſes, In my 
next lecture I ſhall cloſe this ſubject. 


ts 
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Am now to conſider ſomewhat more accurately, 


the terms of the act of Parliament in regard to in- 
ſtrumentary witneſſes, and the caſes to which it 
applies. 
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The firſt enactment is, That only ſubſcribing 
witneſſes ſhall in future be probative, and that 
all writs to be ſubſcribed hereafter, wherein 
the writer and witneſſes are not deſigned, ſhall 
be null, and are not ſuppliable by a conde- 
ſcendence ;” and the neglect of this part of the 


act is declared to be a nullity. The ſecond en- 
actment declares, © That no perſon ſhall ſubſcribe 
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as witneſs to a party's ſubſcription, unleſs he 


then know that party, and ſaw him ſubſcribe, or 


ſaw or heard him give warrant to a notary or 
notars to ſubſcribe for him, &c. or that the 
party did, at the time of the witneſs's 1ubſcrib- 
ing, acknowledge his ſubſcription, otherwiſe the 
witneſs ſhall be repute and pumiſhed as acceſſary 
to forgery.” | 


The difference betwixt the penalties of theſe 
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two enactments ſeems to be well proportioned to 
the nature of e ch. The ne is a nullity, depend- 
ing on the want of certain requiſites, which are 
open to the ſenſe, a d the want of which are diſ- 
coverable at a glanc*. 1 he erſon, therefore, 
who receives a deed deficient in heſe particular, 
can have no reaſon to com lain of the conſe- 
quences. The other claſs of requiſites are of a 
different and more concealed nature: they ap- 
pear not from the deed; they depend upon the 
private knowledge of the witneſſes, and upon what 
paſſes at the time of ſigning the deed; and the act 
ſeems to have annexed no other penalty to them 
than what regards the witneſſes, and is calculated 
to deter them from being acceſſary to any fraud 
in the execution of the deed. 


The particulars mentioned in this ſecond en- 
actment are, iſt, That the witneſſes muſt know 
the party; 2d, That the witneſſes muſt have ſeen 
the party ſubſcribe, or give warrant to notaries to 
ſubſcribe for him; Or, 3d, that the witneſſes muſt 
have heard the party acknowledge his ſubſcrip- 
tion. And the queſtions which naturally ariſe 
from tneſe are, 1. Where a party has truly ſub- 
{cribed, in preſence of the witneſſes, who have al- 
io ſubſcribed, and who now know the party, al- 
though at the time of the deed's being executed 
they did not know him; is this, or is it not, a null 
deed? 2. When the perſons who ſubſcribe as wit- 
neſſes have neither ſeen the party ſubſcribe, nor 

8 2 | 
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heard him acknowledge his ſubſcription, is the 
deed valid? And, laſtly, When the party has ac- 
knowledged the ſubſcription to a deed to be his, 
in preſence of the inſtrumentary witneſſes, while, 
in fact, it was the ſubſcription of another ; would 
this acknowledgment overthrow the contrary | 
proof, and validate the deed ? | 


Theſe are the queſtions which naturally arife on 
this part of the act; and you will obſerve, that if 
we are to conſider this enactment, as laying down 
rules for fixing the authenticity of deeds, and that 
every deed, where any one of them is wanting, 
is null ; then, no doubt, a very ſhort anſwer will 
be inde to theſe queſtions. For we ſhall then ſay, 
without heſitation, that although the party and 
witneſſes may have ſubſcribed fairly, the witneſs 
not being acquainted with the party at the time, is 
a ſtatutary nullity ; and there 1s an end of the 
deed :—that when the witneſſes have neither ſeen 


the party ſubſcribe, nor heard him acknowledge his 


ſubſcription, the deed is null ;—and that when a 
party has acknowledged a ſubſcription to be his, in 
preſence of the witneſſes, he has complied with the 
terms of the ſtatute, and the deed is unobjectionable. 


But if, in place of giving this meaning to the 
enactment, we look to the terms of the ſtatute, 
and reſtrict the ſtatutary nullities to the firſt en- 
a&tment ; giving to the ſecond its natural and ob- 
vious meaning, and holding it to be a mere re- 

6 | 
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ſtraint upon inſtrumentary witneſſes, guarded not 
by a declared nullity of the deed, but by a puniſh- 
ment to be inflicted on thoſe witneſſes who ſhall 
diſregard the enactment; then the anſwer to the 
queſtions will aſſume a different form; and in 
place of being tied down by an expreſs ſtatutary 
enactment, we ſhall be entitled to confider them 
as they are affected by the common rules of law: 
and, I confeſs, it is in this light, that this laſt en- 
actment appears to me. 


I ſhall proceed, then, to conſider theſe queſtions 
in their order. The firſt depends on the effect 
which 1s to be given to the circumſtance of the 
witneſſes being unacquainted with the party at 
the time of executing the deed. Now, I am to 
ſuppoſe, that the party truly ſubſcribed; that he 
acknowledges his fubſcription ; that the witneſſes 
know the party, and ſwear that the ſubſcription 
was adhibited by him; and that the deed is in 
every reſpect formal, except that at the time of 
executing the deed, the witneſſes had never ſeen 
the granter, and were then unacquainted with him: 
What objection can be made to this deed? The 
objection, I apprehend to be this, that by the act 
1681, c. 5. it is declared, © That no witneſs ſhall 
« ſubſcribe as witneſs to any party's ſubſcription, 
% unleſs he then know that party, and ſaw him 


« {ubſcribe;” and that, as that ſtatute was meant 


to regulate the execution of deeds, every requiſite 
of it muſt be complied with, elſe the deed 1s null. 


S 
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In anſwer to this, I ſhall ſuppoſe the other party 
to ſay, I know ng one act of Parliament, which 
alone is to regulate this matter. The act 1549, 
c. 117. requires the ſubſcription of the party; and 
it requires witneſſes. The act 1681 requires, that 
the witneſſes ſhall ſubſcribe, and that they ſhall 
have been deſigned in the deed ; and the want of 
any one of theſe requiſites, is declared, by the ſta- 
tutes, to be a nullity. But the objection here, 
ſtands in a different ſituation; for the ſtatute 1681, 
declares, © That no witneſs ſhall ſubſcribe to a 
« party's ſubſcription, unleſs he then know that 
party; otherwiſe, the ſaid witneſſes ſhall be re- 
„pute, and puniſhed as acceſſary to forgery.” To 


ſupport the plea on the other fide, the act ought 


to have added, and the deed ſo executed ſhall be 


"< held to be null ;* but there is no ſuch enactment. 


And although the witneſſes may, under the act, be 
ſubject to puniſhment, the deed itſelf is left to 
ſtand or fall, according as the other requiſites of 
the law have or have not been complied with; 
and the deed being ſubſcribed by the party, in 
terms of the act 1540, and by the witneſſes, in 
terms of the firſt enactment of the act 1681, and 
the witnefles being deſigned, and every ſtatutary 
requiſite complied with, this one excepted, which 
is not declared to affect the validity of the deed, 
but to ſubject the witneſſes to puniſhment, the 
deed muſt be held to be effectual. | 


Upon ſuch an argument, I fairly confeſs, that I 
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do not ſee how the deed could be held to be null ; 
but let us ſee what the deciſions of the Court 
have been on this point. In Nov. 1698, Mungo 
Campbell purſued the repreſentatives of John 
Bready for payment of a bond. The defence was 
nullity; and in the action, one of the inſtrumentary 
witneſſes ſwore, that he did not know Bready, to 
whoſe ſubſcription he ſubſcribed as a witneſs, be- 
ing then a boy of 14 years of age, and called off 
the ſtreet to be a witneſs. The Lords were con- 
vinced the bond and ſubſcription were true ; yet, 
in reſpect of the foreſaid act of Parliament, they 
found the bond not falſe, but null. Lord Foun- 
tainhall, by whom the caſe is collected, makes this 
obſervation upon it, And yet this knowledge of 
the party, which the act requires, cannot be un- 
« derſtood of a diſtinct particular antecedent 
„ knowledge, but only that the party called him- 
« ſelf ſo tothe witneſſes; elſe many bonds and other 
„ writs may be queſtioned on this head. The de- 
« ſign of the act was to prevent the ſuborning and 
« perſonating one man for another, whereof there 
« has been ſundry. inſtances. But what degree 
„ of knowledge of the party is here requiſite, is, 
in arbitrio et religione judicis.“ 

Dalrymple has preſerved another caſe betwixt 
Walker and the repreſentatives of Adamſon, de- 
cided on the 8th June 1716, where the inſtru- 
mentary witnefles ſwore that they had never ſeen 
the granter before nor after her executing the 
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deed; but that the neighbours in the cloſe in- 
formed them that ſuch a perſon lived there; and 
at ſubſcribing, ſne declared herſelf to be the per- 
ſon, before ſeveral byſtanders.— The Lords found 
that the witneſſes had ſuch credible information, 
that the ſubſcriber was the true perſon deſigned 
in the writ, that they might lawfully ſign as wit- 
neſſes to her ſubſcription; and repelled thę nul- 
lity. 


There is clearly a contradiction betwixt theſe 
two deciſions; for, in the laſt, the deed was ſuſ- 
tained, although it muſt be obvious, that the know- 
"ledge of the witneſſes was not of that kind which 
is required by the act, nor of that kind which 
could have prevented an impoſtor from palming 
himſelf on the witneſſes; though we are told that 
this was what the act was intended to prevent. 
In this laſt deciſion, then, it was not held to be a 
ſtatutary nullity ; at leaſt one great property of 
fuch a nullity was overlooked : for, in place of 
regarding the preciſe words of the ſtatute, a lati- 
tude was taken, which makes the whole depend 
upon a very indefinite expreſſion, upon the mean- 
ing which ſhall be given to the words, Shall 
« then know the party ;” which nearly undoes 
the effect of it as a ſtatutary nullity. The firſt de- 
ciſion again ſeems to have taken up the matter 
more in the light of a ſtatutary nullity; for al- 
though there was a certainty, that the granter had 
truly ſubſcribed, yet, becauſe one of the inſtru- 
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mentary witneſſes did not know the party at the 


time of his ſubſcribing, the deed was declared 
null. But neither of theſe caſes come up to the 
one which I have ſuppoſed, nor do I know of any 
ſuch cafe, though from the opinions which I laid 
before you, in the laſt lecture, you will have obſerv- 
ed that the judges would probably conſider a deed 
to which ſuch an objection lay, as falling under a 
ſtatutary nullity ; and with the caution which na- 
turally ariſes from this, I leave with you the ob- 
ſervations which I have made on this firſt que- 
ſtion. 8 


The ſecond queſtion relates to the caſe where the 
witneſſes have not ſeen the party ſubſcribe, nor 
heard him acknowledge his ſubſcription; and 
there; there can be no doubt, that the deed would 
be null, but not on the act 1681. It would be 
null upon every one ſtatute which relates to the 
ſubſcription of witneſſes; for what is an inſtru- 
mentary witneſs? Is he a perſon who has put 
down his name, and added the word witneſs to it ? 
No; he muſt have ſeen the party ſubſcribe ; that 
was the firſt notion of an inſtrumentary witneſs in 
our law; or, as the act 1681 has extended it, he 
muſt have heard the party acknowledge bis ſub- 
ſcription, or heard him give warrant to a notary. 
But if he has done none of all theſe % if he has 
neither ſeen the party ſubſcribe, nor heard him ac- 
knowledge his ſubſcription, nor heard him give 
warrant to notaries to ſubſcribe for him : then he 
is not an inſtrumentary witneſs ; the deed ſtands 
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unatteſted, and without having recourſe to this ſe- 


. cond enactment of the act 1681, the deed is null. 


I now come to the laſt caſe, where a party has 
acknowledged the ſubſcription to a deed for his 


- own, in preſence of witneſſes, while, in fact, the 


ſubſcription was that of another perſon ; and the 
queſtion is, would ſuch an acknowledgment vali- 
date the deed in oppoſition to any proof that 
might be brought? I do not ſuppoſe the caſe to 
have ariſen with the granter, but that it occurs in 
a competition of creditors, and that the creditor 
to whoſe ground of debt the objection 1s made, 
founds on the act 1681; and finding there theſe 
words, That no witneſs ſhall ſubſcribe as wit- 
« neſs to any party's ſubſcription, unlefs he faw 
him ſubſcribe, or that the party did, at the time 
„ of the witneſs's ſubſcribing, acknowledge his 
« ſubſcription ;” from theſe he infers, that the 
two caſes are put preciſely on the ſame foot- 
ing ; conſequently that a deed where the witneſs 
ſaw the party ſubſcribe, and a deed where he 


acknowledged his ſubſcription, are equally va- 


lid, and equally ſecured by the ſtatute ; and he 
might even refer to Sir George M*Kenzie's obſer- 
vations on the act, in which he expreſsly ſays, 
p. 434. That this part of the act proceeded from 
the circumſtances of a gentlewoman having pre- 
tended . that ſhe could not write before ſo many 
* company, and deſiring to ſign the paper in her 
« own chamber, whereupon ſhe got the paper 
* with her, and at her return brought it back ſub- 
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< ſcribed, and owned the ſubſcription, in preſence 
of the witneſſes and of the whole company 
having raiſed a reduction of the ſame paper, as 
not truly ſigned by her, although this ſhould 
not have been ſuſtained at her own inſtance, 
« yet the exception of dole could not have ſeclud- 
* ed her heirs or executors from reducing it.“ 


But, on the other hand, might it not be main- 
tained, that the act 1540, c. 117. required the ſub- 
ſcription of the party, in order to render a deed 
valid ; that the ſubſcription of the party was, as our 
law ſtood at the date of the act 1681, the only teſt 
of validity ; and that, to overturn this, and to put 


in its ſtead a mere acknowledgment, which could 
be ſupported by no evidence but the parole teſti- 


mony of witneſſes, was a change of fo ſerious a na- 
ture, as to require an expreſs enactment, declaring 
that acknowledgment alone (whether the ſub- 
ſcription was the ſubſcription of the perſon mak- 
ing the acknowledgment or not), ſhould be ſuf- 
ficient to create a valid and binding deed ; it was 
not a change to be left to implication ; it was not 
by any preſumed intention that the deliberate and 
preciſe enactment of the legiſlature was to be over- 
turned, 


Beſides, even admitting that ſach a thing were 
poſſible, the fair meaning of the words do not ad- 
mit of any ſuch preſumption ; for what does the 


act require, that the witneſs ſhall not fign as wit- 
p 
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neſs, © unleſs he ſaw the party ſubſcribe ;” and 


one of the equivalents is © or that the party did, 
at the time of the witneſs's ſubſcribing, a acknow- 
« ledge his ſubſcription.” -The object here is to 
ſecure a proof that the ſubſcription is truly the 
ſubſcription of the granter; and accordingly the 
words on which this queſtion turns, are, © acknow- 
« ledge his ſubſcription ;” but in the caſe which 
we have ſuppoſed, it is not his own ſubſcription 


that he acknowledges (the only caſe to which the 


words of the act will apply), it is the ſubſcription 
of another that we have ſuppoſed the perſon to 


acknowledge, and to which the words of the act 


will not apply.—So that in order to have founded 
even this argument, inſufficient as it would have 
been to have overturned an expreſs enactment, 
the words of the act muſt have been, that the 
party acknowledged the ſubſcription to be his;” 
whereas, the words are © acknowledge his ſubſcrip- 
ee 


With regard to Sir George M*Kenzie's obſerva- 
tions, they in no ſhape affect the caſe: he men- 
tions thecaſe of the lady, and aſſigns it as the 
cauſe for this part of the enactment. But the 
object of the legiſlature, and the remedy which 
they applied, was not to give effect to the deed ; 
for that might have been of more dangerous conſe- 
quences, than could have ariſen even from the fraud 
which had been practiſed ; but, to prevent the poſ- 
ſibility of ſuch a thing, without affording complete 
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proof, which would have barred the lady from 


purſuing a reduction of the deed. And we are 


not at liberty to ſay, that the legiſlature did more 
than ſecure, under the penalty of the act, evidence 
which might defeat the fraud, in the preciſe caſe 
that occurred ; leaving the queſtion, when it ſhould 
preſent itſelf, with the granter's heirs, or with the 
creditors of the granter, to be decided upon the 
rules which former ſtatutes had provided. 


Such, we may ſuppoſe, to be the courſe of the 


argument ; and to me it would appear, that the 


acknowledgment where the ſubſcription was not 
truly the ſubſcription of the party, would not be 
ſufficient to conſtitute a valid deed, in a competi- 
tion with creditors, or in a queſtion with the heirs 


of the granter, 


Perhaps, in delivering an opinion to freely on 
thoſe caſes, which fall under the ſecond enactment 
of the ſtatute, when there are no caſes to direct 
me, I may have expoſed myſelf to cenſure; and 
the more eſpecially, that, in the opinions of the 
judges which I have laid before you, theſe enact- 
ments ſeem rather to have been held as ſtatutary 
ſolemnities, the want of which would annul the 
deed. But on weighing thoſe opinions more care- 
fully, it is obvious, that it was not neceſſary to 
conſider the nature of this requiſite with great 
accuracy, nor to decide, whether the want of it 
were or were not a nullity; and in fact, when a 


| 
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judge ſpeaks of the warrant given to a notary to 
ſubſcribe for a party, or even when he may think 
it neceſſary to take into conſideration the identity 
of the deed, theſe may appear to be ſtatutary nul- 


lities, without any inconſiſtency with the opinions 


which I have been endeavouring to maintain ; for 
without full evidence of the warrant given to a 
notary, there can be no witneſs to the deed. The 
act requires, that the witneſs © ſhall have ſeen or 


heard the party give warrant to the notaries;“ 


and unleſs he has ſeen or heard this, thea he is no | 
witneſs ; the deed is not properly teſted, and the 


nullity is a ſtatutary one which cannot be ſupplied. 


'There is one other obſervation, that I have to 
make on the act 1681, which has indeed, in ſome 
meaſure, been anticipated by what has been ſtated 
in the opinions of the judges ; but J ſhall juſt re- 
mind you of it here, as it is connected with the 
obſervations I have been making. The act lays, 
that no witneſs ſhall ſubſcribe as witneſs to a par- 
ty's ſubſcription, unleſs he ſaw him ſubſcribe ; * or 
that the party. did, at the time of the witneſſes 
„ ſubſcribing, acknowledge his ſubſcription.” And 
hence it has been inferred, that theſe two acts, 
that of the acknowledgment of the ſubſcription, 
and the ſigning of the witneſſes, ſhould take place 
at one and the ſame time; and that the want of 
this coincidence is alſo a ſtatutary nullity. 


When a perſon does acknowledga his ſubſcrip- 
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tion, it would certainly be proper to make the 
witneſles, at the ſame moment, ſign as witneſſes. 
But I ſhould doubt, were ſuch a caſe to occur, 
whether it ought to be ranked under the ſtatutary 
nullities? and that nearly on the grounds which I 
have already explained. 


I ſhall here, in concluding that branch of the 
ſubject, which relates to the ſolemnities attending 
the execution of deeds, ſum up, in a few ſhort 
rules, as I did in the end of my obſervations on 
the teſting clauſe, the ſolemnities of which I have 
been ſpeaking. | 


1. The man of buſineſs ſhould read over to the 
party the deed to be executed, or give him an op- 
portunity of doing ſo, before it be executed; and 
where the party is unable to read, from ignorance 
or diſeaſe, the reading ſhould take place in pre- 
ſence of the witneſſes, and be mentioned in the 
teſting clauſe ; or if the deed be ſigned by nota- 
ries, in the notorial doquet. 


2. The party to a deed muſt ſubſcribe each! 
page on the right hand fide, and every marginal 
note ;—noblemen by their titles, and thoſe of an 
inferior rank by their Chriſtian name, or by the 
initial letter of it, and their ſurname. 


3. When the party cannot write, he muſt au- 
thoriſe notaries to ſubſcribe for him; and even 
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where he has been in uſe to ſubſcribe by initials, 


it will be adviſable, in every deed of importance, 
to ſubſcribe by notaries. 


4. Witneſſes ſubſcribe only the laſt page of 
the deed on the left hand, and they add the word 
witneſs after their names. | 


5. The witnefles muſt know the party; they 
muſt be preſent and fee him ſubſcribe, or they 
muſt have heard him acknowledge his ſubſcrip- 
tion; and this ought to extend not only to the 
ſubſcription of the laſt page, but of every page, 
and of every marginal note. 


6. The witneſſes ought regularly to ſign wit- 
neſs to each ſubſcription, at the time that the par- 
ty ſubſcribes, though the practice 1s for the ſame 
witneſſes to be preſent at the ſubſcriptions of ſeve- 
ral parties, and to atteſt the whole by one ſub- 
_ ſcription. 


7. Where the witneſſes do not ſee the party 
ſubſcribe, but are brought into the room after the 
deed has been ſubſcribed,, the man of buſineſs 
ought to be particularly careful in making the 
granter acknowledge his ſubſcription in their pre- 
ſence, at the ſame time that he makes the wit- 
neſſes attend to the acknowledgment. And when 
a deed has been executed in this way, it ſeems to 
be underſtood, that the witnels muſt inſtantly ſub- 
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ſcribe the deed, after the acknowledgment has 
been made by the party. 


8. In notorial ſubſcription, the notary muſt 
require authority from the party ; the party muſt 
give the authority; and in token of it, deliver the 
pen to the notary, or touch the pen; and care muſt 
be taken that the witneſſes attend to the ceremo- 
ny. Where two notaries are required, they muſt 
both be preſent at the time of executing the deed; 
the ſame ceremony muſt be gone through by 
each; and, in place of two, there muſt be four 


witneſſes, all of whom muſt alſo be preſent at the 


time of executing the deed: 


Perhaps it might be proper to add to thele rules, 
that, in every. caſe, the teſting clauſe ſhould be fill 


ed up before the deed be completed, by the ſub- 


{cription of the party and witneſſes. 


* 


I have now finiſhed all that I have to jay upon 


the forms of the teſting clauſe, and the ſolemnities 


attending the execution of formal deeds in this 
country. It is a ſubject moſt intereſting to the 


man of buſineſs, and moſt important in practice: 


it is continually recurring; and its particular rules, 
though numerous, are yet ſo important, and the 


conſequences, which the omiſſion of the moſt trit- 


- ling of them may lead to, are ſo ſerious, that the- 
attention of the man of buſineſs is called.to them: 


+ U 
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with a continual and moſt painful anxiety. I have 
endeavoured to explain the whole ſubject to you 
in ſuch a way as to point out, not only what ought 
to be attended to in practice, but what may be 
of uſe in deciding thoſe queſtions which you 
may be called to judge upon, in going over the 


executions of a ſeries of deeds. You will ſee clear- 


ly now, the diſtinction into parole and written evi- 
dence, which our law admits of in the conſtitution 
of a deed—That the latter is received as the regu- 
lar proof of a legal deed, and the former admitted 
only where the written evidence 1s called in que- 
ſtion; ſo that, although we cannot hold up the 
written deed as affording in itſelf complete and 
perfect proof, we are yet certain, that where the 
evidence which it affords agrees with the parole 
praof which our law has provided, neither forgery 


nor fraud can exiſt. 


Our law, then, has, with infinite wiſdom, united 
all the evidence which can contribute to ſecure 


the faith of our deeds, without overburdening 


them with forms, and rendering them cumberſome 
and uſeleſs; while it has given eyery opportunity 
for proving concealed fraud, without expoſing them 


to looſe and unneceſſary inveſtigation. 


